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STATEMENT OF CASE. 

This case involves an appeal by the defendant cor¬ 
poration and its receivers appointed in Equity cause 
No. 53391, from the decision of the District Court of 
the United States for the District of Columbia in 
Equity cause No. 55677, entitled: The Shaw-Walker 
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Company v. The National Benefit Life Insurance Com¬ 
pany. 

The opinion of the court below is reported in 67 
W. L. R., 125. 

September 10, 1931, John Randolph Pinkett filed in 
the court below his bill of complaint, Equity No. 53391, 
(hereinafter called the Pinkett case), against The Na¬ 
tional Benefit Life Insurance Company, a corporation 
organized under the laws of the District of Columbia. 
Pinkett, a stockholder, officer and holder of policies, in¬ 
cluding a paid-up policy, of said insurance company, 
showed to the Court that the company operated a life 
insurance business in the District of Columbia and 
twenty-five states; that it was insolvent; that there 
were then owing and unpaid to policyholders, for death, 
sick and accident claims, sums in excess of $100,000.00; 
that its reserves and capital stock were impaired; that 
certain former officers of the company had mismanaged 
its affairs; that its assets had been used for speculative 
purposes; that a temporary receiver had been ap¬ 
pointed in Georgia for its assets there, which comprised 
a considerable portion of the company’s property; that 
commissioners of insurance in Alabama, North Caro¬ 
lina and Missouri had suspended its licenses to do busi¬ 
ness; that proceedings for receiverships were pending 
in Texas and threatened in Tennessee; that the com¬ 
pany’s assets, consisting of mortgages, real estate and 
investments, were being carried on its books at sums 
greatly in excess of the real value thereof; that unless 
the court took jurisdiction of the subject-matter of the 
suit and appointed a general receiver to take over and 
preserve all the assets, they would be dissipated and 
destroyed by reason of the pending claims, threatened 
litigation, and actions of insurance commissioners. 
The bill prayed for appointment of a receiver to man- 
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age, operate and control the corporation, pending fur¬ 
ther order of court, or a final determination of the 
cause upon its merits, and that upon final hearing the 
temporary receivership might be made permanent, 
“and that such action may be taken by the Court, by 
way of dissolution of said corporation, or in such other 
manner as to the Court may seem just and proper and 
the equities of the case demand.” The bill also prayed 
for other, further and general relief. (R., pp. 136- 
149.) 

After hearing, the court on September 24, 1931, ap¬ 
pointed a receiver pendente lite for the defendant cor¬ 
poration. (R., pp. 149-150). December 9, 1931, the 
company filed its answer, verified by its President, 
John T. Risher, admitting the material allegations of 
the bill, and consenting to the appointment of a re¬ 
ceiver. (R., pp. 150-154.) 

Thereafter the case came on for final hearing, and 
after hearing testimony and argument the court (Mr. 
Justice O’Donoghue) on February 19, 1932, delivered 
its opinion, (R., pp. 154-157), and on February 29,1932, 
entered a decree (R., pp. 157-158), wherein it expressly 
found that The National Benefit Life Insurance Com¬ 
pany was insolvent, and appointed Gilbert A. Clark 
and Frank B. Bryan, Jr., permanent receivers of said 
company. Said order empowered them to carry on 
the business and administer the affairs of said com¬ 
pany (with the exception of writing new insurance), 
to take possession of all of the books, records, assets 
and properties, real and personal, of said company, 
and to have made as soon as possible an actuarial re¬ 
port and account of the company. The Court further 
enjoined the company, its officers and employees, and 
all other persons, from interfering with said receivers 
in the exercise of their powers and the performance of 
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their duties. Said permanent receivers thereafter 
qualified. 

After the filing of the bill in said Pinkett case, ancil¬ 
lary proceedings were instituted in eleven states in 
which the company did business. (R., pp. 162-165.) 

Thereafter, after publication of notices to stock¬ 
holders and creditors of said company, of the defi¬ 
ciency in its assets (R., p. 161), the Court (Mr. Justice 
O’Donoghue) on August 31, 1933, entered its order 
finding that no feasible plan for rehabilitation or re¬ 
insurance of the company’s business had been pre¬ 
sented, and directing the receivers to discontinue col¬ 
lection of premiums, to sell all the company’s property, 
and to hold the proceeds of sale subject to further or¬ 
ders of the court for distribution to the parties entitled 
as their interests might appear. (R., pp. 159-160.) 
Pursuant to said order, said receivers liquidated the 
assets of the company, both in the District of Columbia 
and in the various states in which it had operated. The 
courts of the ancillary jurisdictions, relying upon the 
order appointing the receivers, and the order of liqui¬ 
dation, in the Pinkett case, turned over their net assets 
to the Pinkett receivers, and remanded their claim¬ 
ants to the domiciliary court (R., pp. 162-165). 

December 8, 1937, said Receivers reported to the 
court in the Pinkett case that liquidation of the assets 
of the company was practically completed, and prayed 
that the cause be referred to the Auditor of the Court 
to audit the accounts of the receivers and to determine 
all claims against the assets in their hands. (R., pp. 
160-169.) By order entered on said December 8,1937, 
the court directed that notice by publication be given 
to all policyholders and other creditors to file formal 
proofs of claim with the Auditor of the Court or with 
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said receivers, and referred the cause to said Auditor 
(R., pp. 169-171). 

May 12, 1933, appellee, The Shaw-Walker Company, 
claiming to be a judgment creditor of The National 
Benefit Life Insurance Company on whose judgment 
an execution had been returned nulla bona, filed in 
the court below the bill of complaint in Equity No. 
55677, hereinafter referred to as the Shaw-Walker 
case, for the dissolution of said The National Benefit 
Life Insurance Company, and for appointment of re¬ 
ceivers to supersede said receivers appointed in the 
Pinkett case, who, it was charged by said bill, were im- 
providently appointed because of defects in the bill of 
complaint in the Pinkett case and want of jurisdiction 
of the court to appoint a receiver thereon. Said Shaw- 
Walker bill purported to be brought under the provi¬ 
sions of the Code of the District of Columbia relating 
to dissolution of corporations, and also as a general 
creditors’ bill, and, among other things, recited that 
said defendant insurance company was then possessed 
of real and personal property located in the District 
of Columbia, and prayed the appointment of receivers 
to take over and possess all of the property and assets 
of said company, the enjoining of the receivers in the 
Pinkett case from holding or administering its affairs, 
the enjoining of interference with the receivers to be 
appointed in the Shaw-Walker case, the dissolution of 
the defendant corporation, the sale of all its property, 
the distribution to interested parties, the payment of 
plaintiff’s judgment, interest and costs, and general re¬ 
lief. (R., pp. 1-10.) 

Robert B. Hillyard and Walter S. Hillyard, trading 
as Shine-All Sales Company, creditors holding a judg¬ 
ment similarly obtained, and one Leah Wilson, a policy- 
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holder, intervened in said Shaw-Walker case (R., pp. 
120, 133). 

The defendant corporation moved to dismiss said 
bill of complaint in said Shaw-Walker case. (R., 10-11.) 
After argument, the court below (Mr. Justice Adkins) 
held that the court in the Shaw-Walker case had power 
to dissolve the corporation but not to interfere with the 
liquidation then proceeding in the Pinkett case. He 
thereafter overruled said motion. (R., pp. 11-13.) 
Thereupon the defendant answered said Shaw-Walker 
bill. (R., pp. 14-48.) 

December 10, 1937, the Shaw-Walker case came on 
for final hearing before Mr. Justice Gordon (R., p. 23), 
on the pleadings in said case, on oral testimony (R., 
pp. 24-100), and upon a stipulation of the parties (R., 
pp. 19-22). After hearing and argument, the court 
took the case under advisement. (R., pp. 98-100.) 

July 19,1938, the defendant filed in the Shaw-Walker 
case a motion for leave to file supplemental answer. 
(R., pp. 100-106.) 

Thereafter, and before any hearing was had on said 
motion, the court (Mr. Justice Gordon) on November 
15,1938, filed in the Shaw-Walker case its opinion (R., 
pp. 106-117), which held, among other things, that the 
bill in the Pinkett case was merely one for a receiver¬ 
ship, and, no ultimate relief being prayed for therein 
which can be granted, and no independent ground of 
equity being therein presented, the court was without 
jurisdiction to appoint the receivers in that case; and 
that the Shaw-Walker case supersedes the Pinkett 
case. He directed counsel to prepare orders staying 
proceedings in the Pinkett case and enjoining the re¬ 
ceivers, and appointing receivers in the Shaw-Walker 
case to supersede them, and stated that he would ulti- 
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mately order the corporation dissolved, under author¬ 
ity of the Code. (R., pp. 110, 116, 117.) 

A motion for re-hearing was heard, argued and over¬ 
ruled, and the motion for leave to file supplemental 
answer was denied. (R., pp. 117-118.) 

March 6,1939, the court (Mr. Justice Gordon) made 
its Findings of Fact and Conclusions of Law (R., pp. 
118-130), and entered its decree (R., pp. 130-133), 
wherein the court enjoined the receivers appointed in 
the Pinkett case from acting as or claiming to be re¬ 
ceivers of the defendant company; held that the Shaw- 
Walker case “supersedes” the Pinkett case, and that 
no jurisdiction existed or exists in the court in the 
Pinkett case to dissolve the corporation or to appoint 
receivers; held void the order appointing Gilbert A. 
Clark and Frank B. Bryan, Jr., as receivers; perma¬ 
nently stayed all proceedings in the Pinkett case; ap¬ 
pointed John T. Risher as receiver in the Shaw-Walker 
case, and directed said receivers in the Pinkett case 
to deliver forthwith all properties of the corporation 
in their possession. Said order made no provision for 
staying the operation thereof pending the determina¬ 
tion of an appeal. 

The defendant corporation and Gilbert A. Clark and 
Frank B. Bryan, Jr., its receivers appointed in the 
Pinkett case, thereupon appealed to this Honorable 
Court for a writ of supersedeas (Original No. 3048) 
and a petition for a special appeal (Original No. 3049), 
and noted in the court below this general appeal. (R., 
pp. 133-134.) 
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STATEMENT OF POINTS. 

1: The court having taken jurisdiction of the parties 
and of the subject-matter in a prior and separate case, 
John Randolph Pinkett v. The National Benefit Life 
Insurance Company, a co-ordinate judge of the same 
court in the instant case has no power to deny the juris¬ 
diction of the court in such prior case. 

2: The court has no power to review, in a collateral 
proceeding, the exercise of jurisdiction by the court in 
a prior and separate case. 

3: The court in the instant case, a collateral proceed¬ 
ing, has no power to deny the existence of jurisdiction 
in the court in the prior and separate case in which it 
has taken and exercised jurisdiction of the parties and 
of the subject-matter. 

4: The court in the instant case has no power to 
supersede such prior and separate case. 

5: The court in the instant case has no power to re¬ 
view, modify or amend the actions of the court, or to 
declare void and of no legal effect 'the appointment of 
receivers, or to stay proceedings, in such prior and 
separate case. 

6: The court in a collateral proceeding for dissolu¬ 
tion of a corporation has no power to deny the juris¬ 
diction, or to declare void or of no legal effect the pro¬ 
ceedings, of the court in a prior and separate equity 
case in which the court has taken and exercised juris¬ 
diction of the parties and of the subject-matter. 
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7: The court in a statutory proceeding for dissolu¬ 
tion of a corporation has no power to interfere with, 
or to supersede, the prior and separate equity receiver¬ 
ship of said corporation, in which receivership cause 
the court has taken and exercised jurisdiction of the 
parties and of the subject-matter. 

8: The court in the instant case has no jurisdiction 
over the properties and affairs of The National Bene¬ 
fit Life Insurance Company in custodia legis in the 
prior case of Pinkett v. The National Benefit Life In¬ 
surance Company. 

9: A judge of co-ordinate jurisdiction may not, in 
the same case, review the deliberate judicial acts of 
another judge of the same court. 

10: The bill of complaint in the instant case is insuffi¬ 
cient under the statute to entitle plaintiff to a decree 
of dissolution of the corporation. 

POINTS OF LAW TO BE DISCUSSED. 

1: The order in the Pinkett case appointing receivers 
is subject to review only on an appeal to this court. 

2: The Pinkett bill was sufficient to justify the ap¬ 
pointment of receivers thereunder. 

3: The court in a statutory proceeding for dissolu¬ 
tion of a corporation has no power to interfere with 
or supersede a prior equity receivership. 

4: The plaintiff in the Shaw-Walker case is not en¬ 
titled to relief. 




10 


5: The cases cited by the court below fail to support 
its conclusions. 

6: The receivers in the Pinkett case and the defen¬ 
dant corporation are properly before this court on 
appeal. 

ARGUMENT. 

THE ORDER IN THE PINKETT CASE APPOINT¬ 
ING RECEIVERS IS SUBJECT TO REVIEW 
ONLY ON AN APPEAL TO THIS COURT. 

The primary question in this appeal is the power 
of a judge of the court below, in a cause depending be¬ 
fore him for decision, to review, reverse and hold void 
the proceedings of the same court in a prior and sep¬ 
arate cause. 

The decision of the court below held that the Pinkett 
bill was “merely one for a receivership”, and, “no 
ultimate relief being prayed for therein which could be 
granted”,—that is, the bill being insufficient— 

“the court was without jurisdiction to appoint the 
receivers.” (R. pp. 110, 116) 

The insufficiency of a bill to constitute a cause of 
action is one thing, and the want of jurisdiction of the 
court is another and entirely different one. The court 
below made the erroneous assumption that an unsuc¬ 
cessful attempt to allege facts sufficient to state a cause 
of action constituted a jurisdictional defect. 

“Jurisdiction is the power to decide a justiciable 
controversy, and includes questions of law as well 
as of fact. * * *; and this jurisdiction cannot be 
made to stand or fall upon the way the court may 
chance to decide an issue as to the legal sufficiency 
of the facts alleged any more than upon the way it 
may decide as to the legal sufficiency of the facts 
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proven. Its decision either way, upon either ques¬ 
tion, is predicated upon the existence of jurisdic¬ 
tion, not upon the absence of it.” 

Binderup v. Patlic Exchange Inc., 263 U. S. 291, 
68 L. ed. 308. 

See, also: 

Cooper v. Reynolds, 10 Wall. 308, 315, 316. 

The memorandum opinion of Mr. Justice Gordon 
was out of place, and his judicial action without author¬ 
ity of law, unless he had the power to revise and con¬ 
trol the proceedings of the same court in the earlier 
case. His judgment can rest upon no other founda¬ 
tion. He does not state from what source he supposes 
he has derived this judicial power. 

“There can be no such thing as judicial author¬ 
ity unless it is conferred by a government or sov¬ 
ereignty.” 

Ableman v. Booth, 21 How. 506, 515. 

The statutes conferring jurisdiction on the court 
below and its justices do not provide for a review by 
one of said justices of the exercise of jurisdiction of 
another. If there be errors of the court in the Pinkett 
case, however apparent, they can be examined and 
questioned only on appeal in that case by a superior 
tribunal invested with appellate jurisdiction. 

Thompson v. Tolmie, 2 Pet. 157, 163; 

Voorhees v. The Bank of the United States, 10 
P0^ 449 # 

Hall v. Law, 102 U. S. 461, 464. 

This court is clothed with authority to inquire 
whether the trial court has exercised its discretion in 
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accordance with the established rules and precedents 
governing the exercise of such discretion. 

Billings v. Field , 36 App. D. C. 16, 24. 

In Miller v. Hockley, et al., 80 F. (2d) 980 (certiorari 
denied 298 U. S. 657), it was contended that the ap¬ 
pointment of receivers was void because the bill was 
insufficient. The court said: 

“A study of the record convinces us that the re¬ 
ceivers # * * were properly appointed. * * * This 
question is, however, immaterial. As was said in 
Lydick v. Neville, (C. C. A.) 287 Fed. 479, 482: 

‘Whether the court erred in holding that the 
bill stated a proper cause for the appointment 
of a receiver does not affect its jurisdiction, so 
as to permit a collateral attack on its interlocu¬ 
tory order. For even if there was error, and 
we do not believe there was, it could only be cor¬ 
rected by appeal. ’ ’ ’ 

If the established rule be not applied, a court of 
competent jurisdiction, which by the law of its own 
procedure has acquired jurisdiction of property, may 
find itself, at the conclusion of the litigation, deprived 
of the subject-matter of the suit, and stripped of the 
property over which it acquired jurisdiction prior to 
the institution of the other suit. 

Palmer v. Texas, 212 U. S. 118, 129, 130. 

As was said in Peck v. Jenness, 7 How. 612, 625: 

“For if one may enjoin, the other may retort by 
injunction, and thus the parties be without remedy; 
being liable to a process for contempt in one, if 
they dare to proceed in the other.” 
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The Court in the Pinkett suit appointed receivers 
and placed the company’s property in their possession. 
Unless its decree is so construed as to be a perfect 
“felo de se” it must be enforced somehow. If in the 
Shaw-Walker case it is attempted to put its receiver 
in possession, and to expel the Pinkett receivers, the 
court in the Pinkett case must replace them or im¬ 
prison the Shaw-Walker receiver for contempt. 

“This would indeed be a humiliating spectacle. 
Such a disreputable collision of jurisdictions 
should be sedulously avoided.” 

Orton v. Smith, 18 How. 263. 

The Order Appointing Receivers in the Pinkett Case is 
Not Subject to Collateral Attack. 

Plaintiff and interveners in the court below might 
have come into the Pinkett case and sought a correc¬ 
tion of the alleged error of jurisdiction. In that suit, 
if so inclined, they might also have questioned acts 
of the receivers in so far as their rights in its prop¬ 
erty were affected. Had the receivership been con¬ 
tinued without regard for their objections, they would 
have been entitled to appeal. In thus seeking a cor¬ 
rection of errors claimed to have been committed in 
continuing the Pinkett receivership they would have 
been engaged in a direct attack. But they chose to 
make their objections in a distinct receivership suit of 
their own, and on two inconsistent theories—that it 
was a bill for statutory dissolution, and that it was a 
general creditors’ bill. In this they were engaged in 
a collateral attack, none the less collateral because it 
was brought in the same court where the Pinkett suit 
had then been pending for twenty months. 
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“And, this being so, there was need for heeding 
the familiar rule that such an attack can be suc¬ 
cessful only where and to the extent that it dis¬ 
closes a want of power as distinguished from error 
in the exertion of power that was possessed.” 

Johnson v. Manhattan Railway Co. et al., 289 
U. S. 479,496. 

The most recent pronouncement of this court on the 
subject is Fishel v. Kite, Admx., No. 7041, decided De¬ 
cember 27, 1938, 67 W. L. R. 166. 

The Authority of the First Court Taking Control of 
the Subject-Matter Continues Until Final Dispo¬ 
sition. 

It is well settled that the authority of the court, 
whether federal or state, first taking control of the sub¬ 
ject-matter of the litigation will continue until the 
matter is finally and completely disposed of, and no 
court of coordinate jurisdiction is at liberty to inter¬ 
fere with that court, under the guise of exercising the 
injunctive power or otherwise. 

The reason underlying the rule of non-interference 
is stated in Motlow v. Southern Holding and Securi¬ 
ties Corporation, 95 F (2d) 721, 725. 

This court has applied that general rule in the fol¬ 
lowing cases, among many others: 

Rosenberger v. Rosenberger, 68 App. D. C. 220; 

Frazier v. Frazier, 61 App. D. C. 279; 

Detroit and T. S. L. R. Co., v. Interstate Com¬ 
merce Commission, 51 App. D. C. 133. 

In Lion Bonding and Surety Co. v. Karatz, 262 U. S. 
77, 62 L. ed. S71, the state court had actual possession 
of the property, through a receiver appointed only for 
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a temporary purpose, to conduct the business until the 
owner could properly resume conduct thereof. The 
Supreme Court held that the federal court was not au¬ 
thorized to take the property out of the state court’s 
possession through its receiver, and said: 

“Where a court of competent jurisdiction has, 
by appropriate proceedings, taken property into 
its possession through its officers, the property is 
thereby withdrawn from the jurisdiction of all 
other courts. (Cases.) Possession of the res 
disables other courts of coordinate jurisdiction 
from exercising any power over it.” 

In Ilarkin v. Brundage, 276 U. S. 36, 72 L. ed. 457, a 
stockholders’ bill was filed in the state court, and 
shortly thereafter a creditors’ bill in the federal court; 
receivers were appointed first in the federal court and 
then in the state court. The Supreme Court discussed 
the character of the suits, and the jurisdiction of the 
respective courts, and held that it is the date of the 
actual possession of the receiver that determines the 
priority of jurisdiction. 

The conflict in Penn General Casualty Co. v. Com¬ 
monwealth of Pennsylvania, 294 U. S. 189, 195, 196, 
involved a bill praying a receiver for the corporation 
filed in the federal court November 17,1933, and one in 
the state court December 8, 1933; each court entered 
orders, which were served on the corporation the same 
day. The Supreme Court held that if the two suits 
are in rem or quasi in rem , the court first assuming 
jurisdiction over the property may maintain and exer¬ 
cise that jurisdiction to the exclusion of the other. 

The recent case of Princess Lida of Tliurn and Taxis 

et al. v. Thompson et al., Trustees, _U. S.,83 

L. Ed. adv. sheets pp. 292, 297, 298, considered orders 
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of a Pennsylvania state court and of a federal court, 
each claiming jurisdiction of the subject-matter, and 
each restraining the parties before it from proceeding 
in the other. The Supreme Court said that if both 
courts should proceed they would be required to cover 
the same ground, and that the jurisdiction of the state 
court which first took control of the trust funds was 
exclusive. 

See also Mitchell v. Maurer, 69 F (2d) 233, 243, in¬ 
volving a federal court in Pennsylvania and a state 
court in Delaware, and Holmes v. Rowe, 97 F (2d) 537. 
involving a federal court and a state court in Califor¬ 
nia. 

The same rule holds good in cases involving two 
federal courts. See In re Georgia Power Co., 89 F (2d) 
218, 221 (certiorari denied 302 U. S. 692). 

This court in U. S. ex rel. Skinner & Eddy Corpora¬ 
tion v. McCarl, 56 App. D. C. 52, affirmed 275 U. S. 1, 
approved the dismissal of a petition for mandamus 
because suits involving the same subject-matter were 
pending in a federal court of Washington. 

In International Company v. Occidental Life Insur¬ 
ance Co., 98 F (2d) 138,144-148, an insurance company 
receivership in a federal court in Kansas, certain 
assets were turned over to a reinsuring company; a 
suit in the Missouri federal court against the re-insur¬ 
ing company was dismissed as an unwarranted and il¬ 
legal interference with the administration of the as¬ 
sets of the insolvent insurance company by the Kansas 
court, and the decision was affirmed on appeal. 
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A Judge of Co-ordinate Jurisdiction May Not, in a 
Separate Case, Review the Deliberate Judicial 
Acts of Another Judge of the Same Court. 

Following the established rule between courts of 
coordinate jurisdiction, it is also well established that 
the deliberate judicial acts of one judge are not open 
to review by another judge of the same court having 
co-ordinate jurisdiction. Any other rule would strike 
down orderly procedure and occasion unseemly con¬ 
flict. 

In Humphrey et al. v. Bankers Mortgage Company 
of Topeka, Kan., et al., 79 F (2d) 345, 352, there was a 
conflict between an involuntary petition for reorgan¬ 
ization under Sections 77A and 77B of the Bankruptcy 
Act, approved by Judge Pollock, of the Kansas District 
court, about 10:30 A. M., and a voluntary petition 
under the same sections, approved by Judge Hopkins 
of the same court, at 12:15 the same day. The Cir¬ 
cuit Court of Appeals said: 

“We deal with two proceedings, but only one 
court. It had jurisdiction of the subject-matter, 
but that jurisdiction had been exercised by the ap¬ 
proval of the involuntary petition almost two 
hours previous. By that action jurisdiction at¬ 
tached to the debtor and its property was in 
custodia legis. It was exhaustive and exclusive 
of subsequent action identical in nature. There 
remained no unexhausted reservoir of jurisdiction 
upon which the court could draw in approving 
the voluntary petition. How could a party al¬ 
ready before the court and property already in 
custodia legis be brought again into that identical 
status ? The question furnishes its own answer. 

• * # 

“The last turnover order was based upon a de¬ 
termination of the court made in the voluntary 
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proceeding that the order approving the petition 
and the order appointing a trustee in the involun¬ 
tary proceeding were void. It is well settled that in 
such circumstances the deliberate judicial acts of 
one judge are not open to review by another judge 
of the same court having co-ordinate jurisdiction. 
# * * rpj ie reS p ee tive orders approving the petition 
and appointing a trustee in the involuntary pro¬ 
ceeding could be reviewed only by an appeal to 
this court. They were not open to review by the 
other judge of that court in the voluntary pro¬ 
ceeding.” 

See, also: 

Johnson v. Manhattan Ry. Co., supra. 

We have here the unseemly spectacle of inconsistent 
judgments rendered by the same court. 

If the order appointing receivers in the Pinkett case 
can be vacated and set aside by another judge sitting 
in the same court in another case, on the ground that 
the order was without jurisdiction, it would seem to 
follow that his order vacating the appointment and 
superseding the prior proceeding could be in turn on 
the same ground set aside by another and different 
judge sitting in the same court, and that such pro¬ 
cedure could go on indefinitely, with the result that 
there could be no finality of action in any case, and 
no occasion nor opportunity for an appellate court. 

A Judge of Co-ordinate Jurisdiction May Not, in the 
Same Case, Review the Deliberate Judicial Acts 
of Another Judge of the Same Court. 

Further, the orderly administration of justice re¬ 
quires that one judge may not overrule the decision 
made in the same case by another judge of the same 
court. 



19 


After the decision in the Shaw-Walker case that that 
proceeding did not deprive the court of jurisdiction in 
the Pinkett case, and that the court had power in the 
Shaw-Walker case 

“to dissolve the corporation but not to interfere 
with the liquidation now proceeding in the other 
case’ ’ 

(R., pp. 11-13), the only remaining question for con¬ 
sideration in the Shaw-Walker case was the technical 
dissolution of the corporate existence of the defendant. 

In Appleton v. Smith, 1 Fed. Cas. 1075, Fed. Cas. 
498, Mr. Justice Miller, sitting at circuit, refused to 
grant a motion previously overruled by the District 
judge, because it was “nothing more than an appeal 
from one judge of the same court to another”, and 
said: 


“The District Judge would have the same right 
to review my judgments and orders here as I 
would have in regard to his. It would be in the 
highest degree indelicate for one judge of the same 
court thus to review and set aside the action of his 
associate in his absence, and might lead to un¬ 
seemly struggles to obtain a hearing before one 
judge in preference to the other.” 

See, also: 

Cole Silver Mining Co. v. Virginia & Gold Hill 
Water Co., 6 Fed. Cas. 72, No. 2990; 

Plattner Implement Co. v. International Har¬ 
vester Co., 133 Fed. 376; 

Hardy v. North Butte Mining Co., 22 F (2d) 
62; 

Commercial Union of America v. Anglo-Soutli 
American Bank, 10 F (2d) 937. 
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In a more recent case, In re Hines , 88 F (2d) 423, 
425, the Circuit Court of Appeals said: 

“The law enunciated by the first judge is not 
merely his individual opinion; it is the law of the 
District Court, to be followed, upon similar facts, 
until a different rule is laid down by a court of 
superior jurisdiction.” 

To use the language of this court in Brown v. Slater , 
23 App. D. C. 51, 53: 

“If this can be followed, where is the limita¬ 
tion to it, and when can a proceeding affected by 
it be brought to a termination? The decency and 
propriety of legal proceedings and the principle 
of the doctrine of res ad judicata imperatively de¬ 
mand that no such course of procedure be tol¬ 
erated.” 

THE PINKETT BILL WAS SUFFICIENT TO JUS¬ 
TIFY THE APPOINTMENT OF RECEIVERS 
THEREUNDER. 

The question before this court on appeal is, not 
whether the court below rightfully exercised jurisdic¬ 
tion on the Pinkett bill, but whether the court in the 
Shaw-Walker case has power to determine that ques¬ 
tion ; and a discussion of the merits of the Pinkett case 
as presented to the court might be considered out of 
order. 

Hardy v. North Butte Mining Co., 22 F (2d) 
62, 64. 

However, appellants contend the Pinkett bill was 
sufficient to justify the appointment of receivers there¬ 
under, and that even if Mr. Justice Gordon had power, 
in the Shaw-Walker case, to review the court’s action, 
his decision was wrong. 
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John Randolph Pinkett, plaintiff in Equity No. 
53391, was a resident of the District of Columbia, and 
an officer and stockholder, and a policyholder and 
hence a creditor, of The National Benefit Life Insur¬ 
ance Company, a District of Columbia corporation do¬ 
ing business in the District of Columbia. (R. p. 136) 

The court below was in error in holding that “Pin¬ 
kett was not a creditor” (R., p. 109). 

Robinson v. Mutual Reserve Life Ins. Co., 162 
Fed. 794. 797; 

Pierce v. Equitable Life Assur. Society, 145 
IMfiss 56 * 

Carr v. Hamilton, 129 U. S. 252, 256; 

Burnet v. Wells, 280 U. S. 670, 679. 

The court in the Pinkett case had jurisdiction over 
the subject-matter, over the parties, and over the res. 

“By jurisdiction over the subject-matter is 
meant the nature of the cause of action and of the 
relief sought; and this is conferred by the 
sovereign authority which organizes the court, 
and is to be sought for in the general nature of 
its powers, or in authority specially conferred. 

“Jurisdiction of the person is obtained by the 
service of process or by the voluntary appearance 
of the party. • # * 

“Jurisdiction of the res is obtained by a seizure 
under process of the court, whereby it is held to 
abide such order as the court may make concern¬ 
ing it.” 

Cooper v. Reynolds, 10 Wall. 308, 316-317. 

The Pinkett bill did not on its face purport to be 
brought under the provisions of the dissolution 
statutes. It sought general equitable relief and a re¬ 
ceivership in equity. 
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“A corporation * * * cannot be dissolved by a 
court of equity, unless under an enlarged statu¬ 
tory jurisdiction. But no statute is needed to give 
such a court power to wind up the affairs of an in¬ 
solvent corporation, without dissolving it, where 
such relief is the only mode of doing complete 
justice between this artificial person and its 
creditors, in a cause otherwise fully within its 
jurisdiction, in which all parties in interest are 
present or represented. * * * 

“The claims for relief did not specifically ask 
for a general winding up of the defendant’s af¬ 
fairs. There could, however, be no other reason 
for granting the relief that was asked, namely, the 
appointment of a receiver to collect all its assets. 
In view of this, the general claim for ‘any other 
and further relief to which in the judgment of the 
court the plaintiff may be entitled’, was sufficient 
to justify the provision in the judgment looking to 
a final distribution of whatever may be realized 
from this insolvent estate.” 

Barber v. International Company of Mexico, 73 
Conn. 587, 606, 48 A. 758. 

Upon the corporation’s answer, admitting the aver¬ 
ments and consenting to the prayers of the bill, an in¬ 
solvent insurance company, which by law is denied the 
remedy of bankruptcy, was before the federal equity 
court. See Clark v. Williard, 292 U. S., 112, 123, 78 L. 
Ed. 1160. 

The question of the right of plaintiff to maintain the 
suit goes to the right of the plaintiff to relief, rather 
than to the jurisdiction of the Court to afford it. 

“If the pleadings contain sufficient matter to 
challenge the attention of the court, and such a 
case is thereby presented as to authorize the court 
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to deliberate and act, this is sufficient for the pur¬ 
pose of conferring jurisdiction.” 

Thompson v. Terminal Shares, Inc., et al., 89 F. 
(2d) 652, 655, certiorari denied, 58 Sup. Ct. 
121 . 

Jurisdiction of a particular matter does not mean 
simply jurisdiction of the particular case, but jurisdic¬ 
tion of the class to which the particular case belongs. 
If the bill states a case belonging to such class, the 
jurisdiction attaches, and the court has power to decide 
whether the pleading is good or bad. 

Fishel v. Kite, Admx., supra. 

O’Brien v. People, 216 111. 354, 75 N. E. 108; 

Blake v. Gorsuch, 166 Md. 647, 171 A. 862; 

Hampden National Bank v. Hampden Realty 
Corporation, 246 Mass. 404, 407-8; 

Carolina Power & Light Co. v. South Carolina 
Public Service Authority ct al., 94 F (2d) 
520, 526; 

McWilliams v. Blackard, 96 F (2d) 43, 45. 

In Mellen v. Moline Iron Works, 131 U. S. 352, 367, 
a receiver for Moline Malleable Iron Works had been 
appointed in a suit by an unsecured creditor in the 
Federal court in Illinois, the company had been found 
insolvent, and property sold; thereafter Mellen in 
another suit attacked the jurisdiction of the court in 
the former one, and sought foreclosure of the same 
property. His bill was dismissed, and that decision af¬ 
firmed. The Supreme Court held the principal ques¬ 
tion, whether the decree in the former suit was 

“void for want of jurisdiction in the court that 
rendered it”, 
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was one of the questions necessary to be determined 
in that suit, 

“and any error in deciding it would not authorize 
even the same court, in an original independent 
suit, to treat the decree as void. Besides, the re¬ 
moval of alleged liens or incumbrances upon prop¬ 
erty, the closing up of affairs of insolvent corpora¬ 
tions, and the administration of trust funds, are 
subjects over which courts of equity have general 
jurisdiction.” 

It was contended that the court proceeded in the 
former case on the theory that the suit was maintain¬ 
able under the Illinois statutes for dissolution of cor¬ 
porations, and that no case within that statute was 
made out. On that point the Supreme Court said: 

“An adjudication that a particular case is of 
equitable cognizance, cannot be disturbed by an 
original suit. Such adjudication is not void, even 
if erroneous.” 

See, also: 

Shields v. Coleman, 157 U. S. 168, 178; 

United States v. Butterworth-Judson Corpora¬ 
tion, 269 U. S. 504, 513, 70 L. Ed. 380, 383-384. 

The Pinkett bill (R., pp. 138-142) shows a situation 
of dissension between various groups of interested par¬ 
ties, which had come to a head in June 1931, with the 
resignations of former officers and the election of 
Risher and his associates. (R., pp. 75, 139.) The de¬ 
fendant’s answer refers to disagreements between the 
then directors. (R., pp. 152-153.) Risher was employed 
by the receiver pendente lite until the court, in its 
opinion ©n final hearing, directed that, because of the 
bitterness, factionalism, and hard feelings disclosed 
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in the hearing, no former officer of either faction should 
be continued in the employ of the receiver. (R., pp. 
155-156, 157.) 

Under the authority of the cases above cited in this 
argument, as well as Re Metropolitan Railway Re¬ 
ceivership—In re Reisenberg, 208 U. S. 90, it is sub¬ 
mitted that the court in the Pinkett case not only had 
jurisdiction to appoint receivers, but would have com¬ 
mitted error if it had not appointed them. 

The memorandum opinion of Mr. Justice O’Dono- 
ghue of February 19, 1932 (R., pp. 154-157), charac¬ 
terized receivership as an ancillary remedy, and 
stated he would appoint permanent receivers for 
the defendant corporation, showing, as his opin¬ 
ion discloses, that he found in the case valid 
grounds of equity. He found an insolvent insurance 
corporation, in which some 200,000 policyholders were 
interested, and his first consideration was to permit 
and provide for attempts for rehabilitation by any of 
the groups of parties interested in it. It is clear from 
the context the word “dissolution’’ was used in his 
opinion (R., pp. 156, 157), as in the Pinkett bill (R., 
p. 145), not in a limited technical sense of cancelling a 
corporate franchise as such, but in the broad sense of 
winding up the company’s affairs and distributing its 
assets—its liquidation. The receivers were to write no 
new business, but keep as much as they could of the 
company’s insurance for the benefit of its policy¬ 
holders. From February 29, 1932, until August 31, 
1933, eighteen months, the receivers endeavored to 
carry out the court’s intent under the court’s direc¬ 
tion, to give those interested in the corporation “every 
reasonable practicable chance” to work out plans of 
rehabilitation. Only when rehabilitation was shown to 
be impossible did the court direct liquidation. In the 
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decree of August 31,1933 (R., p. 159), the same justice, 
after reciting that since his previous decree no feasible 
plan of rehabilitation had been presented by any of 
the groups he mentioned, and that efforts for rein¬ 
surance had also failed, ordered a sale of all the com¬ 
pany’s property with distribution in due course. That 
liquidation was practically completed, and reported to 
the court, and the cause referred to the Auditor, De¬ 
cember 8,1937 (R., pp. 160,169), before the hearing in 
the Shaw-Walker case. 

Would the courts of the ancillary jurisdiction have 
turned over to this court in the Pinkett case the liqui¬ 
dated assets in their hands, or have remanded the credi¬ 
tors before them to this jurisdiction, had they any 
thought that the court on the faith and credit of whose 
orders they were acting would later refuse that same 
faith and credit to those self-same orders? 

THE COURT IN A STATUTORY PROCEEDING 
FOR DISSOLUTION OF A CORPORATION HAS 
NO POWER TO INTERFERE WITH, OR TO 
SUPERSEDE, A PRIOR AND SEPARATE 
EQUITY RECEIVERSHIP. 

The Statute. 

The Shaw-Walker case purports to have been insti¬ 
tuted under Sections 794-797 of the Code of Law's for 
the District of Columbia, the pertinent portions of 
which are as follows: 

“SEC. 794. INVOLUNTARY DISSOLUTION 
AT THE SUIT OF CREDITOR —When any cor¬ 
poration in the District has remained insolvent for 
a year, or has neglected or refused for that period 
to pay and discharge its notes or other evidences 
of debt, or has, for that period, suspended its 
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ordinary and lawful business, a bill may be filed by 
the district attorney, as aforesaid, for the dissolu¬ 
tion of said corporation, or, if he shall decline to 
do so, on the application of any judgment creditor 
of said corporation, the said judgment creditor, if 
an execution upon his judgment shall be returned 
unsatisfied, in whole or in part, may file such bill. 

SEC. 795. Upon prima facie proof of the facts 
necessary to sustain such suit the court may issue 
an injunction restraining the corporation, its 
trustees, directors, and officers from collecting or 
receiving any debt or demand and from paying 
out or transferring or delivering to any person 
any of its property or effects and from exercising 
any of its corporate rights and franchises during 
the pendency of the suit, unless by permission of 
the court. And at any stage of the proceeding the 
court may appoint a receiver to collect and pre¬ 
serve the property of the corporation and dispose 
of and manage the same, under the direction of the 
court, until final decree in the cause. 

# # * 

“SEC. 797. ACCOUNT AND DISTRIBU¬ 
TION.—In such suit, if the court shall be of 
opinion that the complainant is entitled to the re¬ 
lief prayed, and that such corporation ought to be 
dissolved, the court shall cause an account to be 
taken of the assets and debts of the corporation 
and shall decree an equal distribution of the as¬ 
sets among the creditors, subject to existing liens; 

* * * f > 


Neither the dissolution of the corporation nor the 
appointment of a receiver is mandatory; the language 
in each case is permissive only. 

The statute on its face indicates that its provisions 
apply to a corporation then having custody of its own 
property, not to such a case as this, in which at the 
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time the bill was filed the corporation and its prop¬ 
erty, for more than the specified period of a year, 
had been in custodia legis through receivers in equity, 
and its trustees, directors and officers enjoined from 
disposing of its property or exercising its franchises, 
and, at the time of hearing, the liquidation of the cor¬ 
porate property had already been effected and the 
classification of claims in preparation for final distri¬ 
bution was in progress. In this case, even on a proper 
bill, there was no statutory relief left for the court to 
grant except the entry of a formal decree declaring the 
corporation dissolved—to “stifle the breath of juristic 
personality” (Petrogradsky etc. Bank v. National City 
Bank of New York , 253 N. Y. 23, 32). Under the 
statute, neither injunction nor receiver is required for 
such a decree. Further, in this case, the corporate 
franchise and name, if of any value for rehabilitation 
or otherwise, were assets in the hands of the Pinkett 
receivers for the benefit of creditors, and should not be 
destroyed in a separate proceeding. 

The court may not go beyond the statutory authority 
granted; it may not enjoin the corporation or appoint 
a receiver except as the statute permits, or until the 
statutory requirements are met. To enjoin the cor¬ 
poration from exercising franchises and disposing of 
property would be useless when it was already under 
such injunction; and to appoint a statutory receiver— 
an administrative officer with only the duties pre¬ 
scribed by the statute—would be equally useless, for 
there was no property of the corporation subject to 
control of the court in the Shaw-Walker case which he 
could receive. 

The statute does not give, nor purport to give, any 
extraordinary power to a dissolution proceeding,—no 
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“paramount authority’’ nor “ultimate” right (R., pp. 
34, 74); nor does it provide that such a proceeding 
shall “take precedence over” or “supersede” any 
other (R., pp. 68,117,131-2). 

The Relation Between the Two Cases is Analogous to 
that Between Federal Court and State Court Pro¬ 
ceedings. 

This Court in Federal Trade Commission v. Kles- 
ner, 56 App. D. C. 3, quoted from Public Utilities Com¬ 
mission v. Potomac Electric Power Co., 261 U. S. 428, 
442, as follows: 

“It” (Congress) “* • • may clothe the courts 
of the District, not only with the jurisdiction and 
powers of federal courts in the several states, but 
with such authority as a state may confer on her 
courts.” 

Although the two cases here involved were in the 
same court, the relation of the Shaw-Walker case to 
the Pinkett case is analogous to that of a proceeding 
in a state court under a state statute instituted when 
the property over which it sought to exert control was 
in the actual custody and possession of the federal 
court. In such situation, the federal courts will retain 
possession, and will not permit that possession to be 
disturbed or interfered with by any other court. 

Wiswall v. Sampson, 14 How. 52, 65; 

Taylor v. Carryl, 20 How. 583, 594; 

Freeman v. Howe, 24 How. 450; 

Buck v. Colbath, 3 Wall. 334, 341. 

In Robinson v. Mutual Reserve Life Insurance Co., 
162 Fed. 794, receivers were appointed in the federal 
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court on a bill alleging insolvency and an answer ad- 
mitting insolvency and joining in the prayer for re¬ 
ceivership. In statutory dissolution proceedings in¬ 
stituted thereafter in the state court, receivers were 
appointed, and a decree of dissolution entered, and the 
state receivers moved the federal court to vacate its 
appointment of receivers and turn over the property 
to the state court. The federal court declined, and 
said: 

“It is the law of the federal court, and, I be¬ 
lieve, of all others, that the court which first takes 
possession of property cannot be disturbed or in¬ 
terfered with by any other court. Freeman v. 
Howe, 24 How. 450, 1(> L. od. 749; Buck v. Colbalh, 
3 Wall. 334, 18 L. ed. 257.” 

The federal equity court held it was not deprived of 
jurisdiction by the subsequent dissolution of the cor¬ 
poration by the state court, “because the court can 
operate upon the company’s property even if it can 
not operate upon the company itself.” 

The Supreme Court in Head fitter v. Elizabeth Oil¬ 
cloth Co.. 112 U. S. 294, in which a sale was made 
under a state statute, after the property was in the 
actual custody and control of the United States Dis¬ 
trict Court of Xew Jersey, said (pp. 302, 303-4): 

“* * * the court had taken possession of the 
property itself, and that possession was neces¬ 
sarily exclusive. The res was thereby drawn 
into the exclusive jurisdiction and dominion of 
the United States; and, for the purposes of that 
suit, it was, at the same time, withdrawn from the 
jurisdiction of the courts of Xew Jersey. Any 
proceeding against it involving the control and 
disposition of it, in the latter, while in that condi¬ 
tion, was as if it were a proceeding against pro])- 
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erty in another State. It was vain, nugatory, and 
void, and as against the proceedings and judg¬ 
ment of the District Court of the United States, 
and those claiming under them, was without ef¬ 
fect.” 

Mr. Justice Gordon, in holding that the Show- 
Walker case “supersedes” the Pinkctt case, relied 
upon Michel v. William NccJccr Inc., 90 X. J. Eq. 171 
(R., p. 117). In that case, the defendant corporation 
had been in receivership in the United States District 
Court of New Jersey for more than two years, when 
Michel filed in the state court a petition to wind up the 
business and dissolve the corporation under the state 
law. Lane, Vice-chancellor, appointed a statutory re¬ 
ceiver. The decision reported in 90 X". J. Eq. 171 
(April 12, 1919), after lengthy quotations from his de¬ 
cision of November 9, 1918, in Hitchcock v. American 
Pipe <k Construction Company, 89 X. J. Eq. 449, (over¬ 
ruled June 20, 1919, in 90 X. J. Eq. 567), held that the 
federal receiver for the Xecker Company ought to turn 
over the property to the state receiver, and instructed 
the state receiver: 

“The receiver at this time will not be directed 
to do anything more than call for the judgment of 
tlie district court upon the questions raised. * * * 
The receiver will be directed to appear in the dis¬ 
trict court, set up the proceedings in this court, 
urge that the proceedings here supersede the pro¬ 
ceedings there, and ask that the court direct the 
delivery to him of the assets for administration.” 

The state receiver filed a petition in the federal court, 
suggested that it never had jurisdiction, and if it did 
it had been superseded by the proceedings in the state 
court, to which the federal court ought to relinquish 
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the proceedings and turn over the property. The fed¬ 
eral court denied the petition ( Kessler v. William 
Necker, Inc., 258 Fed. 654, 661, June 9, 1919), saying: 

“Since September 30, 1916, the complainants in 
chancery have consented to, or stood by and 
watched, the conduct of this business by the re¬ 
ceiver of this court, and now, when it is about to 
be closed up, they come forward, and, not deny¬ 
ing that the business should be wound up and the 
property disposed of, say the job should be given 
to them or their receiver, and the property in the 
possession of the federal receiver turned over to 
the chancery receiver. It is difficult for me to 
understand their motive, for everything that the 
receiver has done toward winding up the busi¬ 
ness must be done again by the chancery receiver, 
if the property of the corporation is turned over 
to him, all to no purpose, and at the expense of 
the corporation. Neither on legal principle nor 
economic policy can I conceive a good reason why 
this should be done, * * 

There is no record of further proceedings in the state 
court case, nor of an appeal by the state receiver from 
the decision of the federal court. 

The state receiverships in the New York cases, 107 
N. Y. S. 247 and 257, cited by the court in Micliel v. 
Necker as authority for its action, involved the New 
York City Railway and the Metropolitan Street Rail¬ 
way; see 157 Fed. 440; thereafter in Re Metropolitan 
Street Railway (In re Reisenberg), 208 U. S. 90, 107, 
111, the Supreme Court considered petitions for man¬ 
damus or prohibition, in which proceeding the re¬ 
ceivers appointed in 107 N. Y. S. 247 submitted peti¬ 
tions. The railways remained in receivership in the 
federal court, from 1907 until 1916 or later. 
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THE PLAINTIFF IN THE SHAW-WALKER CASE 
IS NOT ENTITLED TO RELIEF. 

The Shaw-Walker Bill is Insufficient Under the Stat¬ 
ute to Entitle Plaintiff to a Decree of Dissolution. 

Before the filing of the Shaw-Walker bill, the Pin- 
kett receivers informed plaintiff’s attorneys that the 
company’s records showed a pre-receivership in¬ 
debtedness to plaintiff in the sum of $822.07, which 
was not disputed by the receivers, and that the claim 
would be paid on a pro-rata basis if and when the 
court authorized payment of general creditors (R., p. 
126). 

After the receivership, plaintiff secured in the 
Municipal Court a judgment on said claim against de¬ 
fendant, in the sum of $818.02, on which judgment 
writs of fieri facias , endorsed by plaintiff’s attorney: 
“The Marshal will return this writ forthwith, no per¬ 
sonal property found whereon to levy,” had been re¬ 
turned nulla bona. (R., pp. 2,14-15, 19-20.) 

At the time of such endorsement by plaintiff’s at¬ 
torney, he and plaintiff knew, as shortly thereafter 
was stated under oath in the bill of complaint, that 
defendant then owned a number of parcels of real es¬ 
tate in the District of Columbia and had personal prop¬ 
erty located in the District, consisting of bonds, first 
deed of trust notes, stocks, choses in action and money 
(R., pp. 6, 7); they also knew that such property was 
in the hands of the court through the Pinkett receivers 
(R., pp. 3-4) and that plaintiff could not reach it by 
the writs, and the Marshal could not attach it, without 
being in contempt of court IF the Pinkett receivership 
were valid. Plaintiff could not, on its own averments 
of existence of property and of invalidity of the Piu- 
kett receivership, bring itself within the statute for the 
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prosecution of a bill for involuntary dissolution of the 
defendant; and notwithstanding the general rule as to 
conclusiveness of a return of a writ nulla bona , the as¬ 
serted facts show the statutory prerequisite of such 
return had not in fact been met. 

As such alleged judgment creditor, plaintiff filed its 
bill purporting to be brought under said Sections of 
the Code. For the statutory requirements of failure 
to pay debts and suspension of business, it relied upon 
the existence of the Pinkett receivership and the 
court's control of the affairs of the corporation (R., 
pp. 1, 2-5). 

The bill was also filed “in behalf of plaintiff and all 
other creditors of said defendant w’ho will join herein 
and contribute toward the costs of this proceeding” 
(R., p. 2), and was said to be in the interest of itself, 
all other creditors, and of policyholders, stockholders, 
and “the public generally” (R., p. 7). No public in¬ 
terest was shown, and plaintiff’s rights as creditor, 
with those of all other creditors, including policy¬ 
holders and stockholders, were already before the 
court in the Pinkett case. 

The two positions taken by plaintiff are inconsis¬ 
tent, in that a distribution in statutory dissolution is 
for the benefit of all creditors, whether or not they 
contribute to expenses; their interest lies in the ap¬ 
plication of the property to their claims, not in the 
technical dissolution of a corporate entity. Plaintiff’s 
judgment established only the validity and amount of 
its claim, which the receivers did not controvert; it 
created no lien, legal or equitable, on the property, 
and secured plaintiff no preference over other credi¬ 
tors. 

Nor do the prayers of the bill follow the authority 
of the statute. (R., pp. 7-9.) There is no authority 
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for enjoining the Pinkett receivers, which would re¬ 
quire the court to enjoin its own acts and possession. 

In the action in the Municipal Court, and in the dis¬ 
solution proceeding, service of process was had upon 
John T. Risher, as president of the defendant (R., pp. 
20, 21, 26). At the times of such service, the defen¬ 
dant, though not dissolved, was not acting as a cor¬ 
poration within the District of Columbia; Risher, its 
former President, did not represent it in any of its 
corporate functions; on the contrary, an order had 
been made whereby he was forbidden to interfere with 
the receivers who had supplanted him and his associ¬ 
ates in the transaction of its business (R., pp. 157-158). 

“The possession and control of the receivers 
constituted * * * an ouster of corporate manage¬ 
ment and control, with the accompanying advan¬ 
tages and privileges.” 

U. S. v. Whitridge, 231 U. S. 144, 149. 

The president of the company 

“was no longer an embodiment or symbol of the 
corporate personality, any more than he would 
have been if shorn of his title as well as of his 
power” 

Mr. Justice Cardozo, in Florida Gab oury v. Cen¬ 
tral Vermont Railway Co ., 250 N. Y. 233, 165 
N. E. 275. 

Defendant through its receivers moved to dismiss 
the Shaw-Walker bill, on the grounds, among others, 
that it failed to disclose a case entitling plaintiff to the 
relief sought; that it sought inconsistent and contra¬ 
dictory forms of relief; and that the custody of the 
corporate property by receivers did not fulfill the Code 
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requirements of neglect or refusal to pay debts or 
suspension of business. (R., pp. 10-11). 

In deciding the motion to dismiss, the court (Mr. 
Justice Adkins)—and correctly, as appellants contend 
—held it was not within its jurisdiction to interfere 
with what had been done in the Pinkett case. But it 
further—and incorrectly, as appellants contend—held 
it had jurisdiction on the Shaw-Walker bill to dissolve 
the corporation (R., pp. 11-13). 

The defendant corporation answered November 15, 
1933 (R., pp. 14-18). Plaintiff, February 20,1935, (R., 
p. 19), calendared the cause for hearing. 

The Hearing. 

It was on the basis of the holding of Mr. Justice 
Adkins that the case came on for hearing before Mr. 
Justice Gordon, December 10, 1937. (R., p. 22). 

The greater part of the one-day session was devoted 
to argument and discussion between court and counsel 
regarding the points at issue in the case and the posi¬ 
tion of the court and the parties concerning those 
points. (R., pp. 23-100). 

By stipulation (R., pp. 19-22) it was provided, 
among other things, that subject to objections as to 
relevancy, materiality and competency the court with¬ 
out formal proof thereof might consider any of the 
Pinkett record. Of the voluminous record of plead¬ 
ings from the Pinkett case, brought to this court by 
appellees (R., pp. 175-418), the only things called to 
the attention of the trial court on the hearing were 
certain financial reports, and objections that they were 
irrelevant, immaterial and incompetent were sustained 
(R., pp. 87-88, 89). Plaintiff depended almost alto- 
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gether on its bill (R., pp. 1-10), the answer (R., pp. 
14-18), and the stipulation (R., pp. 19-22), (see R., 
pp. 46, 67-68, 73), and offered only one witness, John 
T. Risher (R., pp. 74-98). 

The position of plaintiff and intervenors was that 
the Shaw-Walker case was paramount (R., p. 34), and 
that plaintiff was entitled to a decree dissolving the 
corporation and appointing a receiver, and to have 
the funds of defendant turned over to its receiver (R., 
pp. 33-34, 71); that the appointment of a receiver was 
mandatory under the statute (R., pp. 34, 39, 42); that 
the receiver would come in as a trustee in bankruptcy, 
with duties of receivership “paramount to equity re¬ 
ceive rship”, “his right would be ultimate” (R., pp. 
69, 71). Plaintiff claimed that “there is nothing here 
but a dry bone” (R., p. 46), that the corporation was 
hopelessly insolvent and should be dissolved at once 
(R., pp. 80, 69-70), yet further claimed that there was 
a possibility of its rehabilitation and it should be 
saved. (R., pp. 71-72, 80). 

Defendant’s position was that the primary object of 
the Shaw-Walker suit was payment of plaintiff’s claim 
(R., pp. 29, 52); that all the company’s assets were in 
custody of the court (R., pp. 29, 52); that the ap¬ 
pointment of receivers in the Shaw-Walker case would 
be contrary to the prior decision of Mr. Justice Adkins 
holding the case was maintainable for dissolution only 
(R., p. 36), and would constitute an interference with 
the Pinkett receivership (R., pp. 28, 29), and for that 
reason, and to save its legal rights, defendant did not 
offer its receivers for appointment in the Shaw-Walker 
case (R., pp. 28, 72); that dissolution, if eventually 
had, should be postponed until after the disposition of 
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a few small real estate assets then remaining in the 
company’s name (R., pp. 29, 37-38). 

After discussion of the statute, the court stated his 
conclusion that it was not mandatory on him to dis¬ 
solve the corporation (R, pp. 42-43); that if he de¬ 
cided to dissolve he would appoint a receiver (R, pp. 
79, 94, 99); that he would not go into the question of 
what the Pinkett receivers did with the money (R, 
pp. 89-90); that the court was not concerned with 
whether those receivers had acted properly or not— 
counsel for plaintiff admitted the court was not pass¬ 
ing on that (R, pp. 35-36)—and that the only point 
the court had under consideration was whether or not 
it should grant dissolution (R, p. 93). 

Throughout the entire proceedings the defendant 
corporation participated by its receivers, with the 
knowledge and acquiescence of plaintiff, of interven- 
ors, and of their counsel, and of the court. Except for 
the appearance of the defendant by its receivers, the 
corporation would have been in default. Section 790 
of the Code, the only statutory provision relating to 
such situation, says in that event 

“the court shall proceed to hear the application 
ex parte within five days thereafter”. 

The court having failed to take such action, all subse¬ 
quent proceedings would have been invalid. 

No question was raised by any proceeding in the 
cause as to the right of receivers to defend the suit, 
and it is too late to raise the question here. 

Robinson v. Hillman, 36 App. D. C. 241, 251. 

At the close of the hearing the court took the case 
under advisement (R, pp. 98-100). 
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Plaintiff Abandoned Its Attack on the Jurisdiction of 

the Pinkett Case. 

Thereafter, Februa. ' 91, 1938, Shaw-Walker Com¬ 
pany and the Hillyard i. rvenors, through the same 
counsel who had represented them below and who now 
represent them in this Court, filed with the Auditor in 
the Pinkett case their claims based on said judgments 
against defendant. When such filing came to the 
knowledge of the receivers, the defendant filed in the 
Shaw-Walker case, July 19, 1938, a motion for leave 
to file supplemental answer, to report to the court the 
filing of such claims, and defendant’s contention that 
plaintiff and intervenors had thereby recognized the 
validity of the Pinkett receivership. (R., pp. 100-106.) 
Before any hearing was had on said motion, Mr. Jus¬ 
tice Gordon filed his Memorandum opinion, November 
15, 1938, (R., pp. 106-117), and that motion and defen¬ 
dant’s subsequent motion for rehearing were denied. 
(R., pp. 117-118). 

Mr. Justice Gordon in his Memorandum was in error 
in saying that plaintiff and intervenors “have never 
intervened in the Pinkett case” (R., p. 110). Plain¬ 
tiff’s claim was recorded with the company and ac¬ 
knowledged by the receivers before the filing of the 
Shaw-Walker bill (R., p. 126); and plaintiff and the 
Hillyard intervenors, by filing with the Auditor in the 
Pinkett case their formal proofs of claim against the 
corporation (R., pp. 100-106), accepted the benefit of 
the order of December 8,1937 (R., pp. 169-171) and all 
prior proceedings in the Pinkett case, recognized the 
jurisdiction of the court therein, and consented that 
their claims should be passed on in that case under 
said order. The recognition of the receivership and 
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the effort to obtain benefits thereunder estop them 
from attacking its validity, and the court erred in 
overruling the motion for leave to file supplemental 
answer (R., p. 117). 

As this Court said in Railroad Credit Corporation 
v. Fruit Growers Express Go., 63 App. D. C. 208, the 
plaintiff 

“in filing its claim in the receivership proceedings 
and in accepting the benefits of the decree and in¬ 
dorsing its approval on it, consented that the re¬ 
ceivership court should pass upon the question in 
the manner declared in the decree.” 

See, also, Betlike ct al. v* Grayburg Oil Co., 89 F 
(2d) 536, 538 (certiorari denied, 58 S. Ct. 84). 

In Wasmuth-Endicott Co. v. Washington Towers, 
110 N. J. Eq. 1,158 A. 836, the court said: 

“Further, this exceptant has filed his claim with 
the receiver, and seeks to participate in the dis¬ 
tribution to be made. He cannot both participate 
in the benefits of the receivership and challenge 
its legality.” 

In Alexander v. Hillman, 296 U. S. 222, 80 L. ed. 192, 
the Supreme Court said of residents of Pennsylvania 
who filed claims in a West Virginia receivership in the 
Federal court, 

“By presenting their claims respondents sub¬ 
jected themselves to all the consequences that at¬ 
tach to an appearance.” 

It may be noted that John T. Risher has presented 
to the court in the Pinkett receivership a claim against 
the assets of the company, as has also one of counsel 
for appellees (R., pp. 165-166). 
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THE CASES CITED BY THE COURT BELOW 
FAIL TO SUPPORT ITS CONCLUSIONS. 

The memorandum of Mr. Justice Gordon (R., pp. 
106-117), in stating the contents of the Pinkett bill, 
refers only to its allegations of insolvency and of mis¬ 
management and improper handling of funds by for¬ 
mer officers. On those allegations alone it might have 
involved only the conduct of the internal affairs of a 
corporation, or a difficulty between groups of stock¬ 
holders. A reading of the bill (R., pp. 136-149), or 
even of the court’s Findings of Fact (R., pp. 120-122), 
shows the situation was entirely different and was far 
more grave than that. 

In Michigan v. Michigan Trust Co., 286 U. S. 334, 
(R., p. 109), the court recognized a receivership, not 
to wind up a corporation, but to foster its assets, when 
financial difficulties of the company were the sole basis 
for application for a receiver. The language quoted 
from that case in the memorandum of Mr. Justice 
Gordon (R., p. 109) is not applicable to the Pinkett 
receivership; although the corporation consented, that 
was not a “friendly receivership” (R., pp. 155-157). 
Nor was it “forestalling the normal process of admin¬ 
istration in bankruptcy,” for an insurance company 
is prohibited from taking advantage of the bankruptcy 
law. The language of the memorandum (R., pp. 109- 
110) would indicate that the company’s regular busi¬ 
ness had been operated under the receivers for more 
than seven years, which is not the case. 

In Masters v. Hartman, 45 App. D. C. 253, 259, (R., 
pp. 109-110), the “situation” which “calls for the ap¬ 
pointment of a receiver” was, as shown by the words 
immediately preceding the quotation on p. 110 of the 
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record, that the company “has practically suspended”. 
A similar situation was disclosed in the Pinkett bill. 

The holding of the court in Wigginton v. Auburn 
Wagon Company, 33 F (2d) 499, is inaccurately re¬ 
cited in the memorandum (R., p. 110). In that case 
Myers, the company’s president, claiming to own $22,- 
500 bonds secured on its real estate, sought foreclos¬ 
ure and a receiver, on account of temporary financial 
embarrassment; the company did not object, the bill 
was not contested, and a receiver w’as appointed and 
operated the business. Thereafter hopeless insolvency 
was found, and the company’s business was closed and 
its property sold. The receivership was then chal¬ 
lenged by creditors who had obtained judgments after 
the receivership, and by bondholders who charged 
Myers had wrongfully obtained his bonds. The court 
held the appointment of the receiver was within the 
power of the court, and said: 

“Assuming that the appointment of the receiv¬ 
ers might have been resisted successfully by the 
corporation itself, as plaintiff had not reduced his 
claim to judgment, and did not allege insolvency, 
these matters were waived when they failed to 
object to the receivership. Hollins v. Brierfield 
etc., 150 U. S. 371; Price v. U. S., 269 U. S. 492. 
* * • As said by Mr. Justice Brewer in the Hol¬ 
lins case: ‘If there was a defence existing to the 
bills as framed * * # it was a defence and objec¬ 
tion which must be made in limine, and does not 
of itself oust the court of jurisdiction.’ ” 

The bondholders sought to have their own receivers 
appointed to wind up the business, and on that point 
the court said: 



43 


“This, however, is not to be considered for a 
moment. The court having properly obtained 
possession of the property of the corporation will, 
of course, hold it under the existing receivership 
and will administer it in accordance with the 
rights of the parties.” 

The court modified the decree below only to the extent 
of holding that the intervenors were entitled to have 
the Special Master inquire into Myers’s ownership of 
bonds. 

The Court in the Pinkett case, in its memorandum 
of February 19, 1932, was following the Supreme 
Court’s holding in Pusey & Jones Co. v. Hanssen, 261 
U. S. 491, 497, as quoted by Mr. Justice Gordon (R., 
p. 110-111). In that case the Supreme Court’s deci¬ 
sion continued (pp. 500-501): 

“The objection that the bill does not make a 
case properly cognizable in a court of equity does 
not go to its jurisdiction as a Federal court 
(cases). * * * But, unlike lack of jurisdiction 
as a Federal court (case), lack of equity jurisdic¬ 
tion (if not objected to by a defendant) may be 
ignored by the court in cases where the subject- 
matter of the suit is of a class of which a court of 
equity has jurisdiction. And where the defendant 
has expressly consented to action by the court, or 
has failed to object seasonably, the objection will 
the treated as waived.” 

None of the other cases cited and quoted in the 
memorandum of Mr. Justice Gordon are applicable to 
the facts and situation of the Pinkett case. 

In Home Mortgage Company v. Ramsey , 49 F. (2d) 
738, 742-3, (R., p. Ill), plaintiff claimed to be a bond¬ 
holder of the mortgage company, by reason only of an 
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option to purchase a small amount of bonds; she 
sought no relief except appointment of a receiver 1 ‘to 
have the trust estate administered honestly” under 
order of court. The receivership was opposed by the 
corporation, its stockholders, the trustee under the 
indentures, a large majority of the individual bond¬ 
holders, the company which guaranteed the bonds, and 
all the unsecured creditors. A temporary receiver 
was appointed. On the company’s appeal in the same 
case the decision w^as reversed. 

Willson v. Waltham Watch Co., 293 F 811, 814 (D. 
C., Mass.) (R., pp. 111-112) involved a stock deposit 
agreement in the reorganization of a corporation; 
plaintiff disregarded the statutory remedies provided 
for protection of minority stockholders in such cases, 
and sought appointment of a receiver to reorganize 
the company under the court’s direction. 

In Myers v. Occidental Oil Corporation, 288 Fed. 
997, 1003, (R., p. 112), the bill filed by minority stock¬ 
holders against the company and its majority stock¬ 
holders, all non-residents of the state, alleged mis¬ 
management and insolvency, and prayed sale and 
distribution of corporate property. The corporation 
was shown to be entirely solvent, having substantial 
assets and no evidence of indebtedness, and the only 
question was whether a stockholder could maintain a 
receivership bill against a corporation on the sole 
ground of alleged fraud of its officers. 

In Brictson Manufacturing Co. v. Close, 280 Fed. 
297, 301, (R., p. 112), a disgruntled minority stock¬ 
holder filed suit asking the court to handle the affairs 
of the corporation, to determine whether or not to 
build a factory, etc. The District Court appointed a 
receiver; the Circuit Court reversed the decision, di- 
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rected his discharge, and expressly exonerated the 
managing officers from any fraudulent conduct, found 
the corporation entirely solvent, and held there was 
no jurisdiction to dissolve it nor wind up its affairs. 
The language quoted was a general discussion after 
the court had decided the questions at issue. Further 
history of the corporation appears in 284 Fed. 484, 
and 25 F (2d) 794. 

In Zuber v. MicMac Gold Mining Co., 180 Fed. 625, 
627, (R., p. 113), a citizen of Maryland, a minority 
stockholder, brought suit in Maine against two Maine 
corporations, alleging gross mismanagement, fraudu¬ 
lent issue of stock, and conspiracy of majority stock¬ 
holders to dispose of property and divide proceeds; 
the bill prayed only for receivers to bring suits against 
the officers to recover the stock fraudulently sold. 
There was no prayer for cancellation of the alleged 
fraudulent contract, nor for winding up either cor¬ 
poration, nor for any specific relief. The facts were 
in considerable dispute, and the bill was dismissed. 

The case of Hutchinson v. American Palace Car Co., 
104 Fed. 182, 185, quoted in Zuber v. MicMac Gold 
Mining Co., supra, (R., p. 113), was a bill filed by min¬ 
ority stockholders in Maine for appointment of a re¬ 
ceiver of a Maine corporation, formerly doing business 
in New Jersey, but for years “inert”; the only relief 
prayed was appointment of a receiver to intervene in 
proceedings in New Jersey from which the officers of 
the company, by direction of a large majority of stock¬ 
holders, had procured the dismissal of the corpora¬ 
tion. The court’s opinion in a general dissertation on 
receiverships held that courts of equity should not, 
on application of minority interests, interfere with the 
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custody by the majority in absence of clear and sub¬ 
stantial grievance. 

People v. Weigley (1895) 155 Ill. 491, (R., pp. 114- 
115), was an appeal from an adjudication of contempt 
in a receivership proceeding. A shoe company doing 
business in Boone County, Illinois, and not alleged to 
be insolvent, was with its own consent placed in re¬ 
ceivership in a Cook County court; Weigley and 
others, attorneys for creditors holding judgments ob¬ 
tained in Cook County, were held in contempt for re¬ 
fusal to return goods seized in Boone County under 
such judgments. They appealed, the decision was re¬ 
versed, and the Supreme Court affirmed the appellant 
court, holding the statutory powers granted the equity 
court for either receivership or dissolution of corpo¬ 
rations must be exercised in accordance with the 
statute. 

In Pearce v. Sutherland, 164 Fed. 609, 613, (R., p. 
115), the court held it was without jurisdiction, at suit 
of a resident stockholder of a foreign corporation, to 
appoint a receiver for its properties on the charge that 
its business was being managed unwisely. 

In Sidivay v. Missouri Land & Live Stock Com¬ 
pany, 101 Fed. 481, 483, (R., pp. 115-116), the defen¬ 
dant w’as a British corporation, selling land in Mis¬ 
souri ; it was solvent, with ample resources to meet all 
obligations and pay large dividends to stockholders. 
Plaintiff, a citizen of Missouri, and a minority stock¬ 
holder, in a suit complaining only of the internal man¬ 
agement of the company’s affairs, sought a receiver 
to wind up its business and distribute its assets. The 
court held the state statute did not authorize such suit, 
and the settled rules established that an equity court 
had no such jurisdiction. 
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In Blanchard Bro. & Lane v. S. G. Gay Co., 289 Ill. 
413, 124 N. E. 616, 619, (R., p. 116), a receiver for a 
corporation was appointed, and property sold, on peti¬ 
tion of a stockholder, under circumstances alleged to 
be fraudulent. Thereafter a creditor filed a bill under 
the statute for dissolution and appointment of a re¬ 
ceiver, contending the former suit was invalid. On 
appeal it was held the creditor’s suit was within the 
provisions of the statute, and the stockholder’s was 
not, and since the equity court had no power to ap¬ 
point a receiver except under the statute the stock¬ 
holder’s suit was void. 

THE RECEIVERS IN THE PINKETT CASE, AND 
THE DEFENDANT CORPORATION, ARE 
PROPERLY BEFORE THIS COURT ON AP¬ 
PEAL. 

The proceeding below was an adversary one, in 
which the receivers represented the interests of the 
owners of the property of which they were temporarily 
in charge. 

“Where the appeal is in the interest of the 
property, and therefore in the interest of all who 
shall thereafter be shown to have any right to 
the property, it is quite convenient and proper 
that the receiver should be allowed to conduct the 
appellate proceedings.” 

Mr. Justice Taft, in Felton v. Ackerman, 61 Fed. 
225. 

In Goodman Manufacturing Co. v. Pittsburgh & 
Buffalo Co., 222 Fed. 144, 146, the court said that if 
its receiver 
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“believed that there was a valid legal defense to 
the action, it was not only his right, but his duty, 
to interpose it. The proceedings being adversary, 
he did not need the consent of the court for this 
purpose. The right to make defense inhered in 
liis office. If this be true, at what point did his 
powers and duties in that regard cease? If he 
had a right to defend and urge upon the court the 
justice of his defense, he has also the right to call 
in question the judgment of the court, if he be¬ 
lieves it to be wrong; in other words, the right to 
except and appeal.” 

See, also, Bosworth v. St. Louis Terminal Railroad 
Association, 174 U. S. 182, 188. 

In Palmer v. Morgan, 45 App. D. C. 334, an appeal 
by Aulick Palmer, Esquire, and Peyton Gordon, Es¬ 
quire, receivers of the Arlington Hotel Company, from 
an adverse decision in a separate proceeding brought 
by them for collection of stock subscriptions, was held 
proper. 

The appellant receivers are officers of the court 
which has taken jurisdiction and possession of the 
property; they have a right and a duty to see that this 
jurisdiction is not improperly ousted and the prop¬ 
erty taken without warrant of law from the custody 
of the court appointing them. 

Under the authority of their appointment, the re¬ 
ceivers, for the purpose of opposing the proceeding 
below, were the defendant corporation, and they acted 
for it and in its name. 

In re Hudson River Electric Power Co., 173 
Fed. 934, 936. 

The decree of March 6, 1939 (R., pp. 130-133) at¬ 
tempts to subject not only the corporation, but the 
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receivers, to its restraint. They have the correspond¬ 
ing right to contend against the claims made against 
them. For this purpose they occupy the position of 
parties to the suit although officers of the court, and 
after a final decree below they have their right of ap¬ 
peal here. 

Hinckley v. Gilman etc. R. R. Co., 94 U. S. 467, 
Shields v. Coleman, 157 U. S. 168, 179-180. 

CONCLUSION. 

When jurisdiction had been lawfully taken and con¬ 
tinued by the court below in the Pinkett case, any at¬ 
tempt in another case in the same court to overthrow 
it and enjoin its exercise must result in a “collision of 
jurisdictions’’ of the kind criticized in Orton v. Smith, 
supra. The defendant corporation and its receivers 
are properly before this court, controverting the right 
of plaintiff to make, and of the court below to uphold 
and enforce, the wrongful attack upon the jurisdiction 
of the prior case; and they are advised that whatever 
of hardship or expense may result from that attack 
must fall upon the parties who have thus wrongfully 
attempted to secure the taking away of the possession 
of defendant’s property from the custodians rightfully 
appointed by the court. 

Appellants respectfully submit that the decree ap¬ 
pealed from should be reversed, with costs against the 
appellees. 

John E. Laskey, 

Francis C. Brooke, 
Attorneys for Appellants. 
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doing business as Shine-All Sales Company, 
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BRIEF FOR APPELLEES THE SHAW-WALKER 
COMPANY AND SHINE-ALL SALES COMPANY 


STATEMENT OF THE CASE 

This case is improperly captioned in tbis court for 
the reason that the record and proceedings in the Dis¬ 
trict Court below show that this is an original, statu- 
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torv proceeding, filed May 12, 1933, by appellee, The 
Shaw Walker Company, a corporation, as sole plain¬ 
tiff (a judgment creditor of defendant), against The 
National Benefit Life Insurance Company, a corpora¬ 
tion, as sole defendant, in the Supreme Court of the 
District of Columbia (predecessor of the District Court 
of tiie United States for said District), being Equity 
cause Xo. 55,677, for the involuntary dissolution of the 
defendant company, a District of Columbia corpora¬ 
tion, pursuant to secs. 794 , et seq., Code D. C. (1924), 
same as Title 5, secs. 410 et seq., ('ode D. C., 1929 
(R. pp. 1-10). Gilbert A. Clark and Frank B. Bryan, 
Jr., Receivers of defendant corporation in Equity Xo. 
53,391 (being the Pinkett case and hereinafter so desig¬ 
nated), were not defendants or parties to this suit. 

The bill of The Shaw-Walker Company will be here¬ 
inafter referred to. 

The statute in this District creating the jurisdiction 
to dissolve a domestic corporation is Sub-chapter 14, 
Code D. C., 1924, secs. 768-797, both inclusive, (Chapter 
13, Title 5, secs. 416 et seq., Code D. C. 1929). The 
statutes provides the pre-requisites for voluntary and 
involuntary dissolution of a corporation. The rule is 
a familiar one that no inherent jurisdiction exists in 
a court to entertain a bill for the dissolution of a cor¬ 
poration. 

The instant suit for the involuntary dissolution of 

* 

the defendant, The Xational Benefit Life Insurance 
Company, a domestic corporation, was brought under 
Section 794, D. C. 1924 Code (Title 5, sec. 416, D. C. 
1929 Code) which provides: 

“Involuntary dissolution at the suit of credi¬ 
tors— When any corporation in the District has 
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remained insolvent for a year, or has neglected or 
refused for that period to pay and discharge its 
notes or other evidences of debt, or has, for that 
period suspended its ordinary and lawful busi¬ 
ness, a bill nmv be filed bv the district attornev, 
as aforesaid, for the dissolution of said corpora¬ 
tion, or, if he shall decline to do so, on the appli¬ 
cation of any judgment creditor of said corpora¬ 
tion, the said judgment creditor, if an execution 
upon his judgment shall be returned unsatisfied, 
ill whole or in part, may file such bill.” (italics 
supplied.) 

The plaintiff, a judgment creditor of the defendant 
corporation, prior to filing its bill, requested the dis¬ 
trict attorney of the District of Columbia to file a bill 
against the defendant corporation for the involuntary 
dissolution of the defendant corporation. The district 
attorney declined to do so, and advised the plaintiff, 
through its counsel, that the plaintiff was at liberty 
to bring such suit. (Par. 9, Bill of Complaint, R. p. 
7; Stipulation, Par. 7, R. pp. 26-7; Findings of Facts 
7,R. p. 120). 

This statutory dissolution suit of Shaw-Walker 
Company, corporation, v. The National Benefit Life 
Insurance Co., corporation, Equity 55,677, came on to 
be heard (R. pp. 24-100) before Justice Gordon, hold¬ 
ing the District Court, prior to December 10, 1937 (R. 
pp. 22, 26), upon the pleadings, stipulation, the 9th 
Paragraph of which stipulation included all papers, 
records, pleadings, and orders of court, in any wise 
connected with the case of John Randolph Pinkett v. 
The National Benefit Life Insurance Company, cor¬ 
poration, Equity No. 53,391, pending in the District 
Court of the United States for the District of Colum- 
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bia, and also oral testimony taken in open court. See 
Findings of Facts and Conclusions of Law (R. pp. 
118-130) and final decree for plaintiff (R. pp. 130-133). 

Justice Gordon's opinion is set forth in the (Record 
pp. 106-117), and is also published in G7 W. L. R. 125- 
12S. 

When the instant dissolution suit was filed, there 
was pending in the District Court of the District of 
Columbia a certain equity suit “for receiver and dis¬ 
solution’’ filed by John Randolph Pinkett, in his own 
right, as plaintiff v. the said The National Benefit Life 
Insurance Company, as defendant, being Equity cause 
No. 53,391. Pinkett’s bill was filed on September 10, 
1931. 

In his bill (R. pp. 136-149), Pinkett alleged that he 
filed the same in his own right; that the defendant 
was a District of Columbia corporation with its office 
therein, and was operating a life insurance business in 
said District and in twenty-two states of the United 
States; that its present capital stock is $250,000. di¬ 
vided into 25,000 shares of the par value of $10. each; 
that he had been employed by defendant since 1925; 
that on February 2G, 1931, lie became third vice-presi¬ 
dent, manager of agencies and member of the Board 
of its Directors and a member of the executive com¬ 
mittee; that the assets of the defendant, according to 
sworn returns to the Commissioner of Insurance of 
the District of Columbia, filed for 1930, showed, ap¬ 
proximately, $5,541,000.; that prior to February 26, 
1931, plaintiff had no knowledge of what was being 
done by the then officers and executives of the defen¬ 
dant, and that he had no means of ascertaining anv 
improprieties or misconduct on the part of any officer 



or employee of the defendant, having full faith in the 
integrity of all; that he believed that the defendant 
company was financially sound; that in June, 1931, he 
obtained information and knowledge of facts in con¬ 
nection with the conduct of the company and its method 
of doing business, which “aroused” him and dis¬ 
turbed him to the extent that he sought the advice of 
his personal counsel as to his duty, his obligations 
to the policyholders, and his rights as an officer and 
director of said company. 

The bill alleges: “That upon advice of said counsel, 
he continued observing the affairs of the company and 
sought to avoid doing anything that would disturb or 
affect the financial standing of the company, but at all 
times being concerned and becoming more and more 
concerned as to what was being done, and as to what 
was the real financial status of the company. 

“That plaintiff learned tliat others were becoming 
disturbed and that others were seeking to ascertain 
what the real situation was, what the financial status 
of the company was, what was the condition of the 
assets of the company, the investments, etc., with the 
final result that plaintiff became so disturbed that he 
would have insisted upon some legal action, except for 
the fact that the officers of said company signified a 
willingness to thresh out the differences and to give 
the full facts, all resulting finally in the plaintiff tend¬ 
ering his resignation and seeking to sever his connec¬ 
tion with said company, which said resignation was 
tendered on June 17, 1931. That at said time, the 
President of said Company, the First Vice-President 
and Chairman of the Board, the Second Vice-Presi¬ 
dent and Comptroller, the Fourth Vice-President and 
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Medical Director, and the Treasurer, all resigned; and 
the present officers of said company were elected in 
their place and stead. Upon invitation from said 
newly elected officers your plaintiff permitted them to 
re-elect him as an officer of said company in the ca¬ 
pacity of Second Vice-President and Manager of 
Agencies, which position he now holds and has held 
since said date. This position was accepted by plain¬ 
tiff after he had advised with the Commissioner of 
Insurance of the District of Columbia, and had re¬ 
quested of said Commissioner of Insurance that an 
examination be made at once into the affairs of the 
said company, and further after he was advised by the 
present President of said company and the present 
officers of said company that they like your plaintiff 
were desirous of having, and would request an authori¬ 
zation of the authorities of the several States where 
the company was doing business, to make a full exami¬ 
nation and investigation into the financial status and 
affairs of the company, its investments, the conduct of 
the former officers, and to furnish the present officers 
(including your plaintiff) with a full analysis and 
statement as to the financial condition of the company 
and all of its obligations and the conditions of all of 
its assets and investments (R. p. 139). 

“That since the election of the new Board, your 
plaintiff has been diligently examining and looking 
into the affairs of said Company, its investments, its 
capital, its outstanding obligations, its general finan¬ 
cial status, and has advised from day to day with the 
representatives of the several Insurance Departments 
which are now making an examination of, and who 
have for some time been examining into the affairs of 
the said Company, with the result that the following 



facts have been developed and admitted to be facts 
by the present officers of said Company, or most of 
the present officers, all of which facts, however, existed 
and were in fact in existence at the time of the elec¬ 
tion of the present Board of Directors and Officers of 
said Company, that is to sav: 

Pinkett also alleged (E. p. 140) that three of the 
former officers had entered into a certain agreement 
whereby they had undertaken to purchase nine thou¬ 
sand shares of the capital stock of the defendant, which 
was, as represented by them then in the treasury of 
the defendant and unsold, the consideration to be paid 
to the company by said former officers was $30 per 
share, less $10 per share for selling expenses, which 
would have entitled the defendant to $330,000. in cash; 
that said nine thousand shares of stock were issued to 
said former officers and pledged with a bank or trust 
company for an alleged loan of $382,300., which said 
loan was guaranteed by defendant corporation, and 
from which said loan not a single cent was ever paid 
to the defendant by said former officers, although said 
former officers claimed to have paid into the treasury 
of the company $103,300. in Potomac Joint Stock Land 
Bank bonds and $29,000. of miscellaneous mortgages; 
that said former officers entered into a speculative stock 
and bond account with Stein Bros. & Boyce, in October, 
1927, and that said account shows a loss to the defend¬ 
ant company of $462,355.20; that the Insurance Com¬ 
missioner of Georgia has obtained a temporary re¬ 
ceiver of the assets of the company in the State of 
Georgia, which assets were carried on the books of the 
defendant in excess of one million dollars; that in three 
states the Commissioners of Insurance had either 
revoked defendant’s license or cited the defendant to 
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show cause why defendant’s licenses in those states 
should not be revoked; that a petition had been filed in 
Texas praying for appointment of a receiver, but no 
action had been taken by the court; that certain policy¬ 
holders in Tennessee were threatening to file suit 
against the defendant; that the financial condition was 
very precarious; that the defendant was insolvent; 
that its capital was impaired, on information and be¬ 
lief, it would require a sum in excess of one million 
dollars to make up the impairment and legal reserve 
which was necessary before the defendant could again 
obtain permission from certain Insurance Commis¬ 
sioners of certain states to do business in those states; 
that there was an over issue of capital stock of defend¬ 
ant; that the assets of the defendant, consisting of 
mortgages, real estate, etc., are in a very precarious 
condition, and that certain real estate was being car¬ 
ried on the books at a sum greatlv in excess of its real 
value. 

Pinkett filed an amended and supplemental bill for 
receiver and dissolution (R. pp. 123, 210-214) re-affirm¬ 
ing allegations of his original bill, complained about 
various officers of the defendant filing affidavits in his 
suit, and writing to the court concerning the appoint¬ 
ment of a receiver; that suit had been filed by the de¬ 
fendant company against R. H. Rutherford, et al.> 
former officers, being Equity No. 53,097, to cancel stock, 
injunction, accounting and other relief, defendants 
therein being charged with an illegal and fraudulent 
scheme and conspiracy to defraud defendant company, 
misapply its funds, and overissue of stock; that Pin¬ 
kett prayed that the prayers of his original bill be 
granted (R. p. 213); see Findings of Fact (R. pp. 123- 
124). 
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[Pinkett’s bill, Eq. No. 53,391, R. pp. 140, 141, 142, 
contain same allegations as those alleged in previous 
suit of the company against the former officers, Eq. 
No. 53,097, but Pinkett alleges in his amended and 
supplemental bill that his company bad asserted its 
cause of action in an equity suit which it had already 
filed, R. p. 111.] 

In paragraph 16 of his original bill, Pinkett alleged: 

“16. The plaintiff is a policyholder in the de¬ 
fendant corporation, he holding policies issued by 
them, or obligations assumed by them aggregating 
in excess of Ten Thousand ($10,000) Dollars, one 
policy of which has been fully paid for and is what 
is known as a ‘paid-up policy.’ That plaintiff is 
likewise a stockholder in the defendant corpora¬ 
tion, he having purchased and acquired and owned, 
and now owns, capital stock issued by the corpo¬ 
ration itself, his original ownership of stock being 
thirty-two (32) shares. That on the 19th of No¬ 
vember, 192S, plaintiff undertook to purchase from 
R. II. Rutherford, S. W. Rutherford and Morti¬ 
mer F. Smith, what he believed to be two addi¬ 
tional shares of the capital stock, and there was 
issued to him a certificate entitled ‘Interim Cer¬ 
tificate of Ownership, No. 262’ for two shares of 
said stock” (R. p. 144). 

###*## 

The prayers of Pinkett’s bill are (R. p. 145): 

1. That a subpoena issue out of this Honorable 
Court directed to the defendant corporation, re¬ 
quiring it to appear in this Court and answer the 
exigencies of this bill. 

2. That an order may be passed herein ap¬ 
pointing some suitable person, or persons, as a re¬ 
ceiver, or receivers, of the defendant corporation 
with full power and authority to manage, operate 
and control the same pending further order of the 
Court, or a final determination of this case on its 
merits. 
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3. That upon final hearing of said cause the said 
temporary receivership may be made permanent, 
and that such action may be taken by the Court by 
icay of dissolution of said corporation, or in such 
other manner as to the Court may seem just and 
proper and the equities of the case demand. 
(Italics supplied.) 

4. And for such other, further, and general 
relief as to the Court may seem just and proper 
(R. p. 145). 

It appears that before the answer or appearance of 
the defendant, the court, on September 24, 1031 (R. p. 
140), appointed Daniel C. Roper, temporary receiver 
of the defendant corporation which was operating a 
life insurance business in this District, and in various 
states of the United States, with authority and direc¬ 
tion forthwith to take possession of all the offices, books 
and records, property and assets of the defendant; to 
carry on the business of the corporation as a going 
concern; to employ and/or discharge agents and clerks, 
and fix their compensation, and to do all acts and things 
which he may deem necessary to execute the powers 
and authority conferred upon him, and as soon as may 
be to report to the Court with respect to the condition of 
the defendant and the practicability of rehabilitating 
and restoring it to a safe and sound condition; the 
officers, employees, servants and all other persons to 
whom knowledge of this order may come are restrained 
from interfering with Receiver in the performance of 
his duties; reserving power to make any further order; 
fixing bond of $50,000., which the Receiver gave on 
September 25, 1931 (R. p. 214). 

On December 9, 1931, the defendant filed its answer 
(R. pp. 150-154) which, alleged, among other things: 
(R. p. 152): 
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That when the present officers came into posses¬ 
sion of the affairs and assets of this Company on 
June 13, 1931, they invited the Commissioner of In¬ 
surance of the District of Columbia to examine into 
the affairs of the Company and that, as a result of the 
said invitation, an examination of the affairs of the 
Company was made by the examiners of the District 
of Columbia as well as those of Virginia, Kentucky, 
and South Carolina, said examination being termed in 
the parlance of the Insurance Commissioner’s code a 
“Conference Examination”; that said examination 
was participated in by a representative of the Federal 
Government, to wit, a representative of the Bureau of 
Efficiency; that after said examination was in process 
for several weeks, it became apparent that the assets 
were not sufficient to meet the legal reserve require¬ 
ments of the several states in which it was operating; 
and further, that the capital stock of the Company was 
entirely wiped out and depleted. That in addition 
thereto, the present officers of said Company, when 
they began to function for this Company on June 17, 
1931, employed a Certified Public Accountant who 
made an investigation and whose report to them sup¬ 
ported that made by the several examiners of the sev¬ 
eral Departments of Insurance, as outlined above. 
That the accounts and reports of the Receiver filed in 
this cause have been examined and have been checked 
with the findings of the accountant heretofore em¬ 
ployed by the present officers and that the findings of 
the accountant of the Receiver and the findings of the 
Certified Public Accountant employed by the officers of 
the Company are practically the same. Facing this 
condition, the defendant consulted with counsel and 
was bv counsel advised that the onlv wav bv which 

* V » » 



12 


the remaining assets of the Company could be con¬ 
served and protected for the benefit of all concerned 
would be by an operating receivership. 

(R. p. 152)*: 

And further, upon the advice of counsel the sug¬ 
gestion was had that an operating receivership should 
he sought to which the defendant corporation would 
agree, and pursuant thereto and in keeping with said 
advice of counsel, the said John R. Pinkett filed the 
present petition and upon said filing the President 
called a special meeting of the Board of Directors or 
Trustees for the purpose of giving their assent in the 
form of an answer. In view of the failure or refusal 
of certain of the local Directors to appear at said meet¬ 
ing at the time named, no quorum ivas obtained which 
prevented any official action in answer to the position 
being taken by the Company through its officers or by 
its officers, the same persons who were responsible for 
the lack of quorum being the ones who are now, in 
view of the demand for and a right to a decree p-ro 
confesso by the petitioner, demanding a meeting of this 
same Board of Directors. 

After further examination into the affairs of the 
Company by the present Directors, it was discovered 
that at the last conference examination, which was held 
December 31, 1927, it was shown that the Company 
was impaired and that the report of said examination 
was obtained through the efforts of the Commissioner 
of Insurance of the District of Columbia who secured 
the same from one Frank M. Speakman of Philadel¬ 
phia who conducted the examination for all of the 
participating states. 

Further answering said paragraph, this defendant 
says that it believes that it should submit these facts 
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coupled with the record now in the case; that is, the 
report of the Certified Public Accountant, made for 
and on behalf of the Court, through its Receiver, to 
the Court, and ask that the Court give such considera¬ 
tion as it believes it to be entitled to and to deal with 
and dispose of the matters involved in the petition in 
such manner and in such wav as it believes the facts 
warrant. 

7. Answering so much of paragraph 7 as defendant 
is advised that it is material to answer, it admits that 
the present Directors of the Company, who were just 
elected to office on the 17th of June 1931, invited the 
plaint iff to come back and resume the duties from 
which he had resigned and by vote of the Board of 
Directors the President was directed to request the 
Superintendent of Insurance of the District of Colum¬ 
bia to come in and immediately take charge of the 
Company’s affairs for the purpose of examining into 
its condition. And the President did in fact request 
the Superintendent of Insurance of the District of 
Columbia to begin such examination and the said 
Superintendent arranged a Conference Examination, 
participated in by the States of Virginia, South Caro- 
ina and Kentucky. And the said examiners continued 
upon their examination up until the appointment of a 
Receiver; that is to say, up to September 24, 1931; 
the said newly elected Directors and officers, specifi¬ 
cally disclaiming any responsibility for the existing 
state of affairs, accepted their respective positions 
upon the condition that the report of the said- exam¬ 
iners would justify their continuing in office (R. p. 151). 

It appears that on November 10, 1931, Daniel C. 
Roper, temporary receiver, filed (R. pp. 214-220), his 
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verified petition in the Piukett ease, setting forth, 
among other things, a plan for the reorganization of 
the defendant corporation. He attached to his peti¬ 
tion a statement (R. pp. 221-224) of the financial con¬ 
dition of the defendant corporation as of September 
24,1931, the date said temporary receiver qualified and 
took over the affairs of the defendant corporation. 
Said statement sets forth the value of the assets of 
the defendant corporation which came into his custody, 
in the sum of $2,738,410.07 (R. p. 223) which sum said 
temporary receiver stated he expected to realize (R. p. 
223). 

On December 21, 1031, the temporary receiver filed 
(R. p. 223) his verified petition in the Piukett case, set¬ 
ting forth, among other things, that he took over as 
part of the assets of the defendant corporation certain 
notes secured by mortgages on property in the State of 
Georgia, aggregating "a considerable sum of money 
in excess of Tiro hundred thousand Dollars”, and upon 
his appointment and qualification, under order of this 
court, he learned that a permanent receiver had quali¬ 
fied in Georgia, who had taken over all of the property 
belonging to the defendant company in the State of 
Georgia; that under the order of court so appointing 
said receiver in Georgia, the latter was directed to take 
over and collect all of the mortgages, or any mortgage 
on any property located in the State of Georgia, be¬ 
longing to defendant corporation, and demand was 
made upon this District of Columbia, temporary re¬ 
ceiver, for the delivery to said Georgia receiver of all 
of said notes and mortgages; and said temporary re¬ 
ceiver further alleged in his said petition that, upon 
advice of counsel, he declined to deliver up the afore¬ 
said securities to the said Georgia receiver as de- 



mantled by hint, and that, in the meantime, some of the 
trusts or mortgages became due and the owner of said 
properties sought to refinance the same, and called 
upon the said temporary receiver to deliver said notes 
with a release of the mortgage, consenting and agree¬ 
ing to pay said note when the note was presented with 
proper release; and said temporary receiver further 
alleged that, upon advice of counsel, he advised the 
owners, so requesting releases, that he would receive 
the money, mark the notes paid as receiver, and de¬ 
liver the said notes to them; that the question was then 
raised that title could not be given to the property in 
view of the fact that the authority of the temporary 
receiver did not extend beyond the District of Colum¬ 
bia, which, of course, was known to him and his coun¬ 
sel, with the result that negotiations were carried on, 
threatened litigation arose, and finally, after much time 
and trouble, an agreement was made with the Georgia 
receiver and his counsel, that an ancillary receiver be 
appointed in Georgia, and that your receiver be ap¬ 
pointed one of two ancillary receivers and that the 
general receiver theretofore appointed by the Georgia 
Court be appointed as co-ancillary receiver; and 
further alleging that it was believed that was the best 
method and the onlv wav, bv which the controversv 
could be settled in order to protect and collect the 
mortgages and release the properties on which said 
mortgages are secured; and alleging that, as a result 
of said agreement, ancillary receivers had been ap¬ 
pointed and the parties agreed to had been named such 
receivers; that under such arrangement, the. said 
temporary receiver alleged that he desired to deliver 
to himself and his co-ancillary receiver of Georgia, all 
of these mortgages and notes for for the purpose of col- 
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lading the same by said ancillary receivers under such 
orders as the court in Georgia might determine and di¬ 
rect (R. p. 226). 

The said temporary receiver further alleged that he 
was advised by his counsel that it was proper, if not 
necessary, that special authority be obtained from the 
court to so deliver said securities, and he prayed for 
an order, authorizing and directing him as receiver of 
The National Benefit Life Insurance Company, to de¬ 
liver to himself and Lewis A. Irons, as ancillary receiv¬ 
ers of the said company for the State of Georgia, all of 
the notes, mortgages, fire insurance policies, certifi¬ 
cates of title and all papers pertaining to said mort¬ 
gages or loans secured on property in Georgia, with 
authority in said ancillary receivers to collect the same 
and to dispose of the proceeds derived from same under 
the orders and decrees of the court so appointing them 
as ancillary receivers in Georgia (R. p. 226). 

On December 21, 1931, the same day the foregoing 
petition was filed, an ex parte order was entered by the 
court (R. p. 227), directing said temporary receiver to 
turn over to himself and one Lewis A. Irons, as an¬ 
cillary receivers of The National Benefit Life Insur¬ 
ance Company for the State of Georgia, all of the 
aforesaid notes and mortgages, being the same notes 
and mortgages described in the said petition of said 
temporary receiver, filed herein December 21, 1931, 
and to accept and receive receipt for said notes and 
mortgages so delivered to said ancillary receivers 
under this order (R. p. 22S). 

That although said temporary receiver resigned as 
such in the District of Columbia, on February 29, 1932 
(R. p. 228), he continued to serve as co-ancillary re- 
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ceiver in Georgia, until about August 10, 1032, when 
he was succeeded by Clark and Bryan, permanent re¬ 
ceivers in the Pinkett case (R. p. 420). 

On February 20, 1032, Daniel C. Roper, temporary 
receiver, filed his verified petition in the Pinkett case 
(R. p. 228) setting forth among other things, that 
under a decree of court, entered in the Pinkett case, 
on September 24, 1031, he was duly appointed receiver 
for The National Benefit Life Insurance Company, 
with instructions and directions to carry on the busi¬ 
ness and to report to the court a plan or plans for re¬ 
habilitation; that the Pinkett case had been before the 
court for several weeks on final hearing, and the court, 
at the conclusion of said hearing, announced its deci¬ 
sion, in which the court finds that the defendant cor¬ 
poration is insolvent; that, having completed his duties 
as receiver pendente lite, he did not desire to continue 
as a receiver under the conditions set forth in said 
opinion, and that he desires to resign from further 
services as a receiver in the Pinkett case. Said tempo¬ 
rary receiver prayed that his resignation be accepted; 
that he be directed to turn over to the person or persons 
to be appointed as receiver or receivers, all books, rec¬ 
ords, moneys, and other property of the defendant 
company in his custody; that he be directed to file in 
the Pinkett case, a statement of his account, and that 
upon the approval of such account by the court, his bond 
be discharged; and that an allowance be made on ac¬ 
count of services rendered by him as receiver, and also 
to his counsel for legal services rendered (R. p. 229). 

On February 29,1932, the court entered an order (R. 
p. 230) accepting the resignation of the temporary re¬ 
ceiver, directing him to file a complete account, together 



with all vouchers, receipts and records of disburse¬ 
ment, the said account to be subject to the approval of 
the court: and directing; said temporary receiver to 
turn over to such person or persons as the court may 
appoint, all books, records, moneys, and property in 
his custody as such receiver, and that the bond or un- 



icas continued in full force and effect until his said 
account shall hare hern filed and approved by the court. 

On February 20, 1032, Justice O’Doxooiiue entered 
a final decree therein declaring the defendant corpora¬ 
tion to be insolvent, appointing Gilbert A. Clark and 
Frank B. Bryan, Jr., tt permanent receivers”, and 
authorizing and directing them to continue to manage 
and operate the insurance business of the defendant 
company, except the writing of new insurance (R. pp. 
loT-loS). 

There appears in the Record (R. p. 233) a stipula¬ 
tion between counsel that the financial statement of 
Temporary Receiver Roper, submitted with his re¬ 
port of May 3, 1932, cannot be found in the files of the 
trial court, but the said financial statement in this 
Record (R. pp. 231-268), attached to said stipulation, is 
a true and correct copy of said financial report filed 
as au exhibit to the said report of Daniel C. Roper 
(R. pp. 231-268). 

[Noth : The record of the proceedings in the Pinkett 
case fails to disclose that the account of Daniel C. 
Roper, as temporary receiver, was ever approved by 
any order of court, nor was it ever referred to the 
Auditor, or a Master, for consideration. Xo vouchers 
were filed supporting the disbursements set out in the 
final report of the temporary receiver; that the record 
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iii the Pinkett case fails to disclose that Clark and 
Bryan, permanent receivers, filed any petition to have 
the final report and account of the temporary receiver 
audited. This matter lias been left in abeyance.] 

On March 27,1933, the court entered an order (R. p. 
339) authorizing and directing Receivers Clark and 
Bryan to pay the total sum of $27,000.00 to the tem¬ 
porary receiver and his attorneys for their services. 

At the conclusion of the final hearing in the Pinkett 
case, Justice O’Donoghl'k announced his opinion, 
which was filed in the Pinkett case (R. pp. 154-156) in 
which, among other things, he said: 

“In this case the Court is of the opinion that 
this company is insolvent. There is evidence here 
that this company cannot pay its debts, cannot pay 
the death benefits, and cannot pay the loans to the 
insured that they are entitled to receive and can¬ 
not pay surrender values on their policies. Xow, 
the extent of that insolvency, of course, is a mat¬ 
ter of accountancy. That being the case, while it 
may be ultimately found that the company may be 
in better shape when we come to a final account¬ 
ing than it is now, this Court is not at this time 
going to say that the stockholders having rights 
may not possibly receive some dividends on their 
stock. Therefore the Court overruled the motion 
that the intervening petition be dismissed. 

“The receivership must be continued. A re¬ 
ceivership is not an ultimate remedy of equity. It 
is merely an ancillary remedy. There must be 
some ground for coming into equity other than 
just tin' mere receivership; otherwise the proceed¬ 
ings would fail. The only ground set forth spe¬ 
cifically in this bill is dissolution, and they pray 
for such other relief as the Court of equity may 
grant. The Court has already appointed a re¬ 
ceiver pendente life. This Court is going to con- 
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tinue the receivership and is going* to appoint a 
co-receiver with the present receiver. It is not the 
duty of a receiver to either rehabilitate a company, 
nor to reorganise a company, nor in the case of 
an insurance company to mutualize it. The re¬ 
ceiver is to continue the operation of the company 
in statu quo as far as possible, pending the out¬ 
come of the litigation. Therefore it is up to the 
parties in interest, whether the stockholders or 
the officers of the company, or the policyholders 
to take such steps as any or all of them may be 
able to take to rehabilitate this company, to re¬ 
organize this company or to form a new company. 
This Court cannot do that. If some such plan is 
not undertaken by the stockholders or by the com¬ 
pany or the officers of the company or the policy¬ 
holders, then there is no other course for this 
Court to pursue than that of the dissolution of this 
corporation. This Court is not unmindful of the 
fact that there are nearly 200,000 poor people that 
are interested in this litigation, many of whom 
have put all of their little savings into this com¬ 
pany in order to insure them something in a day 
of stress or in a time of need” (R. p. 155). 


(R. p. 156): 

“The Court could, at this time, let this company 
be dissolved and the assets distributed to the vari¬ 
ous parties in interest as their various interests 
may appear, but the Court is not going to do that, 
because, sitting as a Court of Equity and Justice, 
it thinks in fairness to those nearly two hundred 
thousand people interested in this case the Court 
should take the chance, even though that chance 
fails, of continuing this receivership for a reason¬ 
able period of time, until an accurate, detailed ac¬ 
counting of the condition of this company, of its 
assets and liabilities, may be ascertained, before 
any such step is taken.” (Italics supplied.) 
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No findings of facts or conclusions of law were filed. 

On May 3, 1932, Daniel C. Roper, temporary re¬ 
ceiver, filed (R. pp. 231-208) his final report in the 
Pinkett case, setting forth, among other things, that 
all of the moneys and properties received and ex¬ 
pended by him as temporary receiver was contained 
in an analyzed statement of a certified public account¬ 
ant, which statement is attached to his said report, 
marked Exhibit Xo. 1. The temporary receiver prayed 
that the court give due consideration and attention to 
his said report as receiver, and either approve said 
report or refer the same to the Auditor of the court 
to state his said account, with directions to the Auditor 
to fix his compensation, and compensation for his 


counsel. His report 

sets forth that on February 29, 

1932, the date of his resignation, 

the defendant cor- 

poration possessed the following insurance in force: 

Number of 

Amount of 

Kind 

Policies 

Insurance 

Industrial 

117199 

$20,065,648.00 

Ordinary 

11996 

12,862,950.00 

Standard Life 

2196 

2,316,550.00 

Totals 

131391 

$35,245,148.00 


His report further sets forth that the value of the 
assets of the defendant corporation, turned over by 
him to Clark and Bryan, permanent receivers, on Feb¬ 
ruary 29,1932, was $3,768,472.21, including a cash item 
of $297,402.62, bonds and stocks, $249,072.69, mort¬ 
gage loans, $395,049.53, and real estate owned $1,- 
594,186.01 (R. p. 238). 
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Bonds deposited under trust agreement for benefit of 
policyholders sold to pay receivers and their at¬ 
torneys. 

On June 2, 1932, Receivers Clark and Bryan filed 
their verified petition in the Pinkett case, with Exhibits 
A and B attached (R. pp. 297-302), setting forth that 
on December 14, 1925, the defendant corporation 
entered into a written agreement with the then Super¬ 
intendent of Insurance of the District of Columbia; 
that under its terms, made in accordance with the In¬ 
surance Laic of the District of Columbia, and the 
regulations of the Insurance Department, certain 
bonds were deposited with the District Commissioners 
as Trustees, to be held by said District Commissioners, 
or their successors, in behalf of any and all policy¬ 
holders, or persons insured in the defendant company 
as long as said company might continue to do business 
and hold a license from the Insurance Department of 
the District of Columbia; that the agreement provided 
that in the event the defendant corporation became 
insolvent, the securities should be turned over upon 
order of the Supreme Court of the District of Colum¬ 
bia, to the proper person or persons designated to 
receive the same; that a copy of said agreement was 
attached to the petition, marked Exhibit A, and was 
made a part thereof; that said bonds were deposited 
in accordance with said agreement in a safety deposit 
box of the National Metropolitan Bank of the District 
of Columbia; that a list of said bonds was attached 
to the petition, marked Exhibit B, and was made a 
part thereof; and said Receivers further set forth that 
on February 29, 1932, the court decreed that The 



National Benefit Life Insurance Company was in¬ 
solvent; that in accordance with the practice in cases 
of insolvent insurance companies they believed they 
were the proper persons to receive said bonds and to 
hold them for the benefit of all policyholders . The 
receivers prayed for an order designating them as the 
proper persons to receive said bonds for the benefit of 
all policyholders (R. p. 298). 

On the same day, June 2, 1932, the court entered an 
order, ex parte, (R. p. 302), designating Receivers 
Clark and Bryan as the proper persons to receive, for 
the benefit of all policyholders , the said bonds and 
securities held by the District Commissioners under 
the said trust agreement. 

The par value of the said bonds was $100,000.00 
(R. p. 302). 

On October 11, 1932, Receivers Clark and Bryan 
filed their verified petition (R. pp. 302-304), in the 
Pinkett case, setting forth that they were holding in 
their possession bonds delivered to them as Receivers 
under order of court in which the court designated 
them as the proper persons to receive the bonds for 
the benefit of all policyholders; that the facts relating 
to said agreement, said bonds, and said order, were of 
record in the Pinkett case; that they were holding said 
bonds as a part of the assets of the defendant cor¬ 
poration on the 9th day of September 1931 and they 
desired to make certain distribution for the benefit of 
policyholders; that under the present order by which 
they obtained possession of the said bonds they were 
merely designated as the proper persons to receive for 
the benefit of all policyholders the said bonds; that 
in order to properly administer their duties and to 
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conform to the terms of the trust agreement by han¬ 
dling these bonds for the benefit of all policyholders 
they needed authority to convert said bonds into cash 
from time to time (R. p. 304). The Receivers prayed 
for an order authorizing and directing them to sell, 
in whole or in part, from time to time, the said bonds 
and securities deposited with the District Commis¬ 
sioners under the trust agreement dated December 14, 
1925; that they be authorized and directed to apply the 
proceeds from the sale of said bonds to the payment 
of dividends to policyholders “ and such other expenses 
as may be from time to time authorized and directed 
in orders of the court” (R. p. 304). 

On October 11, 1932, the same day the Receivers 
filed their petition, the court entered an order, ex 
parte (R. pp. 305-306), authorizing and directing the 
Receivers to sell from time to time any or all of the 
said bonds deposited under the said trust agreement 
and to apply the cash proceeds from such sales to the 
payment of dividends to policyholders and other 
necessary expenses for the benefit of policyholders as 
may be authorized by the court from time to time 
(R. p. 306). 

On January 31, 1933, Receivers Clark and Bryan 
filed their verified petition (R. pp. 306-308), in the 
Pinkett case, setting forth that since the passage of 
the order of October 11, 1932, authorizing them to 
make sale of the said bonds they had made no sales 
of any of the said bonds because of the depreciated 
bond and security market; that they did not then deem 
it advisable to make such sales; that it was necessary 
for them to raise money upon the pledge of said bonds. 
They prayed the court to enter an order authorizing 
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and empowering them to hypothecate, in whole or in 
party from time to time said bonds, without liability 
on the part of the purchaser of said bonds, or the 
lender secured by the hypothecation thereof, to see to 
the application of such funds; that they be authorized 
and directed to apply the proceeds from the sale or 
hypothecation of said bonds to the payment of divi¬ 
dends to policyholders and to expenses for the benefit 
of policyholders, including the payment of taxes and 
other expenses incident to the conservation of assets 
(R. pp. 306-308). 

On January 31, 1933, the court entered an order, 
ex parte (R. pp. 308-310), authorizing and empower¬ 
ing the receivers to hypothecate from time to time any 
or all of the said bonds (without liability on the part 
of the purchaser of said bonds, or the lender secured 
by the hypothecation thereof to see to the application 
of such funds); and to disburse the proceeds, in pay¬ 
ment of dividends to policyholders and other expenses 
for the benefit of policyholders, including payment of 
taxes, and other expenses incident to the conservation 
of assets (R. p. 310). 

On April 1, 1933, Receivers Clark and Bryan filed 
their verified petition (R. pp. 310-311) in the Pinkett 
case, setting, forth that an order had been passed on 
October 5 , 1932 , authorizing and directing them to sell 
from time to time said bonds and to apply the proceeds 
in payment of dividends to policyholders and. other 
necessary expenses for the benefit of policyholders 
authorized by the court from time to time; that by 
order passed January 31 , 1933 , said Receivers were 
authorized to hypothecate said bonds and to disburse 
the proceeds “in payment of dividends to policyhold- 
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ers and other expenses for the benefit of policyholders, 
including payment of taxes, and other expenses inci¬ 
dent to the conservation of assets” they set forth that 
by an order entered in the Pinkett case on March 27, 
1933, they are directed as Receivers to pay to Daniel 
C. Roper $ 15 , 000.00 , for services as Receiver pendente 
life; to IF. Gwynn Gardiner and South Trimble, Jr., 
$8,000.00, for services rendered as attorneys for said 
temporary receiver, and to Benjamin S. Minor and II. 
Prescott Gatley $ 4 , 000 . 00 , for services rendered by 
them as attorneys for the said temporary receiver; 
that while they have in their possession ample assets 
to meet said payments, they were without cash wit It 
which to make said payments, but they could immedi¬ 
ately raise such cash only by the hypothecation or sale 
of said bonds; that they were uncertain whether ex¬ 
isting orders authorized and empowered them to apply 
the proceeds derived from the sale or hypothecation 
of said bonds to the payment of the expenses of the 
temporary receivership. The Receivers prayed the 
court to instruct them whether said orders of October 
5 , 1932 , and January 31, 1933, empowered them to 
apply the funds realized from the sale or hypothe¬ 
cation of said bonds to the payment of general receiver¬ 
ship expenses and to the payment of the expenses of 
the temporary receivership directed by order of March 
27,1933 (R, p. 311). 

On April 1,1933, the court entered an order, ex parte 
(R. p. 312), directing, instructing and authorizing Re¬ 
ceivers Clark and Bryan to apply the proceeds derived 
by them from the sale or hypothecation of the said 
bonds to the payment of the expenses of the tempo¬ 
rary receivership as directed to be paid by them by 
order passed March 27,1933 (R. p. 312). 
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The facts pertaining to the setting-up and the total 
collapse of an illegal insurance business conducted 
by the Pinkett Receivers, Clark and Bryan, in 
Equity Cause No. 53,391, resulting in a loss of 
over one million dollars of assets belonging to the 
creditors of the insolvent corporation, as disclosed 
by the record herein. 

On April 8, 1932, in an ex parte application, Clark 
and Bryan, permanent Receivers, filed their verified 
petition (R. pp. 270-275) in the Pinkett case, and 
obtained an ex parte order of court (R. pp. 275-277) 
authorizing and directing them: (1) to ascertain, by 
actuarial and accounting examination, the interests of 
all policyholders in the defendant corporation as of the 
close of business on September 9,1931; (2) to ascertain 
the value of all policyholders’ equities as of Septem¬ 
ber !). 1981, in terms of paid-up insurance and cash 
dividend, and to report to the court for further in¬ 
structions in the event said values were less than the 
obligations assumed by the defendant corporation 
under its contracts with said policyholders; (3) to 
represent to policyholders that, if on final accounting, 
the amount of the impairment and insolvency of the 
defendant corporation is determined to be greater than 
the amount of paid-in capital and surplus, the equities 
of the policyholders in the assets of the defendant 
corporation will be fixed as of September 9, 1931, the 
day prior to the filing of the plaintiff’s (Pinkett’s) 
bill of complaint; (4) to modify, ivith the consent of 
the policyholder, in each case, any and all existiny 
contracts of insurance of The National Benefit Life 
Insurance Company, upon such terms as may he mu- 
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tually agreeable and which permit the receivers to 
accept premium payments from the policyholders on an 
equitable basis and will permit the receivers to meet the 
obligations assumed in such modification agreements; 
provided, that all such agreements shall be subject 
to ultimate determination by the court that the paid- 
in capital and surplus of the defendant corporation 
is less than the impairment and insolvency with full 
restoration of all contract rights of policyholders in 
the event that the defendant corporation is found to 
be able to meet in full its obligations or is restored to 
a condition of solvency; the said order of April 8, 
1932, also provided that no equity or asset of value 
shall be created for stockholders out of any conces¬ 
sions or waivers made by policyholders; that said 
order of April 8, 1932 (R. pp. 275-277) authorized and 
directed said Receivers as follows: (1) to enter into 
agreements modifying existing contracts of insurance 
only upon sound actuarial advice and the general plan, 
purpose and effect of such modifications, with such 
adaptations as shall be required by the various forms 
'of insurance contracts, shall be: (a) to reduce the 
amount of insurance benefit payable to such amounts 
of insurance as the premiums being paid would in each 
case purchase on the first premium date after Septem¬ 
ber 9 , 1931 ; (b) to remove temporarily, the liability of 
the defendant corporation arising under provisions for 
non-forfeiture , loan and cash surrender values; (c) 
to reduce liability by eliminating total and permanent 
disability provisions as well as additional accident 
benefits, with suitable adjustments therefor; (d) re¬ 
quired said receivers to keep separate account of 
funds received for premium payments after Septem¬ 
ber 9, 1931, and to charge against such funds all ex- 



penses pertaining thereto; (e) required said receivers 
to set up proper legal reserves on the modified con¬ 
tracts; (f) authorized the receivers to make invest¬ 
ments from funds received from such payments; (g) 
the receivers were authorized to pay deatli claims 
arising on the modified contracts; (h) authorized the 
receivers to revive and keep in force, as modified, all 
insurance contracts in force on September 9, 1931; 
(i) authorized the receivers to make all such modified 
contracts participating insurance with the right to 
policyholders to share in the surplus earnings of such 
contracts, the receivers to take such steps as may be 
necessary to carry out any obligations assumed in 
accordance with the foregoing general plan of modi¬ 
fication (R. pp. 275-277). 

Acting under authority of said order of court dated 
April 8, 1932, the said permanent receivers, without 
specific authority of the court, proceeded to use the 
assets of the insolvent defendant corporation, which 
had been turned over to them by the temporary re¬ 
ceiver, in the initiation and promotion of their modified 
insurance programi, entering into new contracts of in¬ 
surance with, approximately sixty-five thousand (05,- 
000) policyholders of the insolvent defendant corpora¬ 
tion (R. p. 160), collecting, approximately, one million 
dollars ($1,000,000.00 ) (R. pp. 373-386) in premiums 
from the policyholders who accepted the modification 
plan, and paying claims arising under the said modified 
contracts of insurance on the basis of one hundred per 
cent. (100 r /c) on the full face value of the said modified 
contracts of insurance (R. p. 372 and p. 385). 

On June 13, 1932, the permanent receivers filed 
(R. pp. 324-330) their verified petition in the Pinkctt 
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case, setting forth, among other things, that they had 
communicated to the policyholders the plan for modi¬ 
fication of existing contracts of insurance and had re¬ 
ceived and were continuing to receive applications for 
modification; that the plan of operation had been 
accorded the endorsement of insurance commissioners 
in many states and was being presented to courts of 
those states in which ancillary receivers had been 
appointed; that the support of the policyholders was 
being given to said plan and that in their opinion the 
plan would in due course of time be adopted by sub¬ 
stantially all policyholders who were continuing to pay 
premiums; that, in justice and equity, they believed 
that in all cases where the insured died after Sep¬ 
tember 9, 1931, and while the policy was in force as a 
result of premiums paid after September 9, 1931, the 
beneficiaries of such policies should be permitted to 
make modifications of such policies in the same man¬ 
ner as surviving policyholders, and the receivers fur¬ 
ther informed the court that the purpose, effect and 
intent of acceptance of such modifications would be 
to pay such death claims on the modified basis in con¬ 
sideration of the premiums paid after September 9, 
1931, and in consideration of the beneficiaries’ agree¬ 
ment thereto; that from claimants in the States of 
New Jersey, Kentucky, West Virginia, North Caro¬ 
lina, Louisiana, Florida. Missouri, Michigan and Illi¬ 
nois, in which states no receivers have been appointed, 
the receivers had received, approximately, two hun¬ 
dred and fifty-three (253) claims based on deaths after 
September 9, 1931, of persons insured under indus¬ 
trial policies on which premiums had been paid after 
September 9, 1931, in sufficient sums to maintain such 
policies in force to the time of death; said petition of 
said receivers further set forth that in all of said 
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cases the death of the insured occurred before the 
plan for modification could be presented to the policy¬ 
holders; that the total amount of said claims computed 
on the face value of said industrial policies was, ap¬ 
proximately, thirty-four thousand dollars ($34,000.00 ) 
and the total amount required, to pay said claims, if 
said policies had been modified by the insured or are 
now modified by the beneficiaries is, approximately, 
twenty-seven thousand dollars ($ 27,000.00 ); that ap¬ 
proximately 65% of said claims computed on the basis 
of modification of contracts are one hundred dollars 
($100.00) or less; that the said receivers set forth 
they had in their possession, from the collection of 
premiums subsequent to September 9, 1931, sufficient 
funds to make payments on the modified basis for all 
death claims arising in the District of Columbia and 
said states from deaths occurring after September 9. 
1931, of policyholders whose premiums were paid 
subsequent to September 9, 1931, and to date of death, 
and further set forth that the receivers may, without 
endangering the security of the modified business, pay 
by installment and may now pay in settlement or com¬ 
promise of each of said claims, a sum not in excess of 
one hundred dollars ($100.00) and that they deemed 
it advisable to do so, that, in their opinion, all such 
claims as modified would eventually be paid in full 
and the proposed payment of not more than one hun¬ 
dred dollars ($100.00) on each policy would not re¬ 
sult in any ultimate preference to holders of claims 
of less than said sum; that the actuaries engaged by 
them had advised the receivers that the payments 
above suggested might be safely made without im¬ 
pairing the financial soundness of the plan for modi¬ 
fication and operation heretofore approved by the 



court, and that, in their opinion, installment payments 
of said claims on a percentage basis was not practical, 
economical or to the interests of the policyholders or 
the business at that time. 

The said receivers prayed the court to issue its order 
directing and authorizing them to modify, with the 
consent of the beneficiaries, in each case, the amounts 
of death benefits on industrial contracts in all cases 
in which the death of the insured had occurred subse¬ 
quent to September 9, 1931. and prior to the date of 
this order; where premiums had been paid to the date 
of death and had been received at the home office sub¬ 
sequent to September 9, 1931, where the insured re¬ 
sided and the beneficiaries now reside in jurisdictions 
in which the agents of the domicilliarv receivers are 
permitted to receive applications for modification of 
contracts of insurance and to collect premiums thereon; 
that with the consent of the beneficiaries in each case, 
to modify the death benefits under said policies on the 
same basis as in the case of modifications by sur¬ 
viving persons insured under similar contracts au¬ 
thorized under order of court, dated April 8, 1932, and 
that the receivers be authorized to pay, settle, com¬ 
promise or make payment on account of each of said 
modified claims, with the limitation that until further 
order of court no payment in excess of one hundred 
dollars ($100.00) shall be made on any of said claims 
(R. pp. 324-330). 

On June 13, 1932, the same day the receivers filed 
the foregoing petition, the court, ex parte , entered an 
order granting the prayers of said petition of the 
receivers (R. pp. 330-332). 

On June 22, 1932, the permanent receivers filed (R. 
pp. 324-330) their verified petition, in the Pinkett case, 



sotting forth, among other things, that they had re¬ 
ceived from claimants in the District of Columbia and 
in the states of Oklahoma, New Jersey, Kentucky, 
North Carolina, Florida, Missouri, Michigan, Illinois 
and New York, in which states no receivers had been 
appointed, approximately, 35 claims, based on deaths 
occurring after September 9, 1931, under ordinary 
policies of insurance; that the total amount of said 
claims computed on the face value of ordinary policies 
issued by The National Benefit Life Insurance Com¬ 
pany, teas, approximately, thirty-four thousand dol¬ 
lars ($.'14,000.00), and the total amount required to pay 
said claims, if the policies had been modified by the in¬ 
sured or are now modified by the beneficiaries is, ap¬ 
proximately, twenty-six thousand dollars ($20,000.00); 
that the receivers may, without endangering the se¬ 
curity of the modified business, pay by installment and 
may now pay in settlement, compromise or on account 
of each of said claims a sum not in excess of 25% of 
the amount due on each policy after modification and 
after deduction of policy encumbrances and that they 
deemed it advisable so to do; that in their opinion, all 
such claims as modified would eventually be paid in 
full and the proposed payment of not more than 25% 
on each policy would not result in any ultimate prefer¬ 
ence to the claimants so paid (R. pp. 324-330). 

On June 22, 1932, the same day said petition was 
filed, the court ex parte, entered an order, granting 
the prayers of the petition of the receivers (R. pp. 330- 
332). 

On September 1, 1932, the said receivers filed (R. 
p. 315), their verified petition in the Pinkctt case, set¬ 
ting forth, among other things, that they had, as di- 



rected by the court, proceeded with an actuarial and 
accounting examination of the affairs of the defendant 
corporation and that said examination had been parti¬ 
ally completed; that they had not been supplied with 
sufficient information from the actuaries and account¬ 
ants to make a final report but that a reasonably safe 
estimate could be made; that, in addition to the neces¬ 
sity for actuarial and accounting examination, much 

other work had to be undertaken in order that thev 
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might know the full extent to which they might, in pay¬ 
ment of the obligations of the defendant corporation, 
depend upon assets of the defendant company located 
in various states of the Union; that the progress within 
the last few months had produced a general accep¬ 
tance of the plan of operation and for modification of 
policies set forth in the order of court issued on April 
8, 1932; that the acceptance of said plan by policy¬ 
holders to whom it has been presented has been most 
general and an exceedingly high percentage of those 
who were paying their premiums have applied for modi¬ 
fication and are continuing to pay on the basis of modi¬ 
fication that by means of applications which permit 
the revival of industrial policies by the imposition of 
small liens for arrears of premiums and by applications 
which, in effect, continue ordinary policies on a term 
basis ivith installment method of payment to catch up 
on arrears, they had succeeded in reviving many poli¬ 
cies; that the operation of the business then on the 
modified basis was being conducted as the business of a 
going concern; that payments on claims in proper form 
were being made within a day or two after receipt of 
the claims at the home office; that said plan had re¬ 
ceived the endorsement of practically all insurance com¬ 
missioners, ancillary receivers and courts, except, in 



one state and that the primary receivers had been 
appointed as ancillary receivers in the states of Ala¬ 
bama, Tennessee, South Carolina, Georgia, Ohio and 
Maryland; that in many states where there are no re- 
ceiverships, suits had been filed against the defendant 
corporation based on claims arising on deaths prior to 
September 9, 1931; that while they were not now in a 
position to inform the court or the claimants of the total 
amount which might be paid on final settlement of 
claims arising prior to September 9, 1931; that the 
amount which will finally be available to pay said 
claims depends upon many varying factors which in¬ 
clude the amount to be realized on the sale of certain 
assets, the income to be derived by placing other assets 
on an income producing basis, the possible recovery in 
suits filed, or which may thereafter be filed, and vari¬ 
ous other uncertain elements; that they were, how¬ 
ever, in a position now to make payment on account of 
death claims arising prior to September 10, 1931, and 
could now pay a dividend of ten per centum; that, in 
their opinion, the final settlement would be in excess of 
ten per centum of the net amount of said claims; that 
they recommended that they be authorized to make a 
payment now of ten per centum of the agreed amount 
to claimants whose claims were based on deaths occur¬ 
ring on or before September 9, 1931, and who ivould 
accept said first dividend of ten per centum and agree 
to accept such other dividends as the court would from 
time to time authorize and direct them to pay (R. p. 
318). 

The receivers prayed the court to issue its order au¬ 
thorizing and directing them to make a payment not to 
exceed ten per centum of the agreed amount of each 
death claim arising on or before September 9, 1931; 
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that the court authorize and direct payment of said 
dividend of 10% to all claimants in the District of 
Columbia and in states where no receivers had been 
appointed; that the court authorize and direct them to 
apply to the proper court in each state for suitable 
orders adopting, confirming and approving the method 
of payment set forth in their petition (R. p. 319). 

On September 1, 1932, the same day the receivers 
presented their petition, the court, ex parte, entered an 
order granting the prayers of said petition of the re¬ 
ceivers (R. p. 320). 

On October 5,1932, the permanent receivers filed (R. 
p. 321), their verified petition in the Pinkctt case, set¬ 
ting forth, among other things, that in accordance with 
the terms of the order of April 8, 1932, they had pro¬ 
ceeded with the modification of certain policies of in¬ 
surance within the limits prescribed in that order, but 
that they had learned that certain policyholders of The 
National Benefit Life Insurance Company who were 
not included in the general terms of that order desired 
to participate in the modification program but did not 
qualify within the terms of that order; that in para¬ 
graph 4 of the order of April 8, 1932, they were au¬ 
thorized and directed to enter into agreements modify¬ 
ing existing contracts under certain conditions which 
limit the revival of insurance contracts to those in 
force on September 9, 1931, said date having been 
selected as the day prior to the filing of the bill of com¬ 
plaint in the Pinkett case and prior to the date of 
established insolvency as determined by order of the 
court; that many persons who formerly paid prem¬ 
iums to The National Benefit Life Insurance Company 
on policies of insurance issued prior to September 9, 



1931, allowed said policies to lapse and many of said 
policies were not in force on September 9, 1931, but 
that a great portion of said lapses were directly due 
to the difficulties in which the company found itself; 
that they were informed and believed that long prior to 
September 9, 1931, rumors were circulated concern¬ 
ing the financial condition of the defendant corpora¬ 
tion and to a certain extent its financial difficulties were 
known to policyholders; that certain acts ivere taken 
which gave certain policyholders reasons which in their 
opinion ivere sufficient for the withholding of premium 
payments; that by resignation and as a result of dispute 
and charges, the leading officers of the company re¬ 
signed in June, 1931; that in July, 1931, a bill of com¬ 
plaint was filled in behalf of the defendant corpora¬ 
tion in this court against various officers and other 
persons, in which various allegations concerning mis¬ 
conduct of the officers and misappropriation of funds 
were made; that the company in this period ceased to 
write new business; that because of the appointment of 
a receiver, rumors, newspaper articles and other dif¬ 
ficulties, many of the policyholders of the company 
discontinued the payment of premiums with the result 
that their said premiums were not in force on the 9th 
day of September, 1931; that many of said policy¬ 
holders, the receivers arc informed and believed, now 
desired to revive their policies of insurance and to 
apply for modification and continuation of said poli¬ 
cies under the general plan set forth in the order of this 
court issued on the 8th day of April, 1932. The Re¬ 
ceivers further informed the court, in the said peti¬ 
tion, that it was in accordance with usual and good in¬ 
surance practice to permit the revival of lapsed poli¬ 
cies of insurance and that by appropriate agreement 
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with such policyholders said policies might then be 
revived ivithout granting any rights not then existing 
in such policyholders to share in the assets of the com¬ 
pany on September 9, 1931. The receivers prayed the 
court to issue its order to amend the order issued 
April 8, 1932, to permit the receivers to revive and 
keep in force, as modified, insurance contracts which 
lapsed prior to September 9, 1931, or were not in force 
on said date, with the provision that such revival shall 
not create any new or additional right to share in the 
assets held by The National Benefit Life Insurance 
Company on the 9th day of September, 1931 (R. p. 
321.) 

On October 5, 1932, the same day the receivers filed 
the foregoing petition, the court, ex parte , entered an 
order granting the prayers of said petition (R. pp. 
323-324). 

On the same date, October 5, 1932, the receivers 
filed (R. p. 324), their verified petition in the Pinkett 
case, setting forth, among other things, that pursuant 
to instructions issued to them in the order of April 8, 
1932 (R. pp. 276, 277) they had placed in operation 
the plan for modification and continuance of policies 
of insurance issued bv The National Benefit Life In- 
su ranee Company, but that because of the existence of 
receiverships in various jurisdiction, it had been im¬ 
possible to place said plan in simultaneous operation 
in all states and it had not been possible to secure 
simultaneous adoption in all jurisdictions of subse¬ 
quent orders of court authorizing payments on account 
of death claims; that, as a result of the different dates 
of adoption and confirmation of orders of the Supreme 
Court of the District of Columbia in the various states 



it was, in their opinion, necessary to procure certain 
orders which would unify the operation of the plan 
and establish uniform dates in all states; that the 
work of securing approval and adoption of the modi¬ 
fication plan has been progressing, the receivers in 
this jurisdiction, and in others, were collecting pre¬ 
miums in accordance with the respective orders of ap¬ 
pointment; that such premiums had been collected 
from policyholders who desired to pay regardless of 
modification of their contracts with the company; that 
they desired to bring to an cud the collection of pre¬ 
miums except on policies on which an agreement for 
modification had been or may thereafter be reached 
u.ith the policyholders; that, in their opinion, the 
policyholders throughout the country had received 
from the. primary receivers, from state receivers, from 
agents, and from the press, notice of the plan for 
modifcation and had been given reasonable opportu¬ 
nity to modify in all places where modification was 
permitted; that in all places where the agents of the 
receivers had been permitted for a sufficient period of 
time to present the modification program to eligible 
policyholders the great majority had made application 
for modification and continuance of their policies; that 
only a small minority had declined to apply; that with¬ 
in the next few weeks a continued canvassing should 
cover the field, and that, in their opinion, thereafter 
no premiums should be collected except on modified 
contracts; that after the plan for modification had been 
accepted by a sufficient number of policyholders to in¬ 
dicate that said modification plan was meeting with 
general approval, the receivers requested authority 
to extend to the beneficiaries the same option to modify 
as was being extended to surviving policyholders; that 




it was the desire to extend the benefits of the modifica¬ 
tion program to cover cases of deaths after September 
9, 1931, as well as cases of surviving policyholders; 
that the court granted authority to the receivers to 
modifv bv agreement with beneficiaries and to make 
certain payments on account of modified death benefits; 
that an order granting such authority on industrial 
contracts was entered in the Pinkett case on June 13, 
1932 (R. pp. 312-313), and a similar order relating to 
cases arising on ordinary life contracts of insurance 
was entered in the Pinkett case on June 22, 1932 (R. p. 
314), that in order to place the. business on a uniform 
basis and to allow equal rights to policyholders and 
beneficiaries in all states, it teas then desirable to 
am (Old the orders of June IS, and June 22, 1932, so as 
to permit modification by beneficiaries in all cases 
where deaths have occurred or may thereafter occur 
on any date prior to the date that the receivers might 
be authorized and directed to discontinue the collection 
of premiums except on modified contracts, limiting 
such option to beneficiaries however in those cases in 
which the policyholder had not during his life-time 
refused to exercise the option to modify, that said ac¬ 
tion may not be further delayed awaiting action by the 
states in which for various reasons no formal approval 
to the modification plan has yet been given; that to 
await the approval of each may prolong and continue 
the matter interminably as new receiverships may 
thereafter be required by suits; that, in their opinion, 
there icas an obligation to give insurance protection 
to those policyholders who had paid premiums into the 
receivership and icho declined to accept the 7tiodifica- 
tion program; that they were advised that while in 
equity and justice they should give such insurance pro- 
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faction to ‘policyholders who had paid premiums into 
the receivership, there appeared to he no proper basis 
for the continued collection of premiums without defi¬ 
nite understanding and agreement with the policy¬ 
holders; that they are unable to give such policyholders 
the full protection granted in the original contract but 
that for premiums paid subsequent to the receivership 
they could give similar protection to the extent of the 
payment, that is, the receivers might inform each 
policyholder that the premium paid since receivership 
will be applied as legal reserve to support paid up in¬ 
surance of the same general character as that covered 
in the original policy, the amount of the paid-up insur¬ 
ance would be determined by the amount which the net 
premiums paid might, support upon sound actuarial 
basis; that where the policyholder who has paid pre¬ 
miums subsequent to September 9, 1931, and has re¬ 
fused to apply for modification of his policy, has not 
survived the premiums paid, should be refunded to the 
beneficiaries after deducting an appropriate charge 
for collection and overhead of receivership expense 
which the receivers estimate at approximately 30%; 
that the claims arising on policies of insurance fall 
into four classes and that such classes and the ap¬ 
propriate payments to each are, in the opinion of the 
receivers, as follows: (1) claims arising on or before 
September 9, 1931 (by order of court the assets of the 
company on September 9, 1931, have been allocated 
to such claims and each claimant would thereafter re¬ 
ceive his proportionate share), (2) on claims arising on 
policies in force on September 9, 1931, and there¬ 
after modified bv the insured or bv the beneficiarv, the 
payments will be in accordance with the benefit set 
forth in the modification agreement, (3) claims of sur- 
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viving policyholders, who have paid premiums since 
September 9, 1931, and have neglected or declined to 
apply for modification and continuation of policies, 
will be met by distribution of proportionate share of 
assets on September 9, 1931 and by paid-up insurance 
based on premiums paid since September 9, 1931; that 
beneficiaries in class 3 should receive proportionate 
share in assets as of September 9, 1931, and refund of 
premiums less 30% thereof deducted for general over¬ 
head expenses (R. pp. 324-330). 

On October 5, 1932, the same day the foregoing pe¬ 
tition was filed, the court, entered an ex parte order 
granting the prayers of said petition (R. pp. 330-2). 

On July 10, 1933, Clark and Bryan, permanent re¬ 
ceivers, filed in the Pinkett case a financial statement 
showing income from September 10, 1931, to Decem¬ 
ber 31, 1932, of only the modified business. The state¬ 
ment also listed the assets and liabilities of the modi¬ 
fied business on December 31, 1932. The said report, 
among other things, shows the following (R. pp. 372- 
3S1): 

INCOME 

From premium collections $652,461.09 

All other income 3,238.91 


$655,700.00 
(R. p. 372) 


Total income 
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DISBURSEMENTS 

Death and Sick Claims 
Commission, Salaries, Office Ex¬ 
penses, Travel, and all other 
compensation to Home Office 
Employees 
Other Expenses 

Total Disbursements 


ASSETS 

Book Value of Real Estate Owned 
(Total encumbrances of 
$40,070.42) 

Mortgage Loans on Real Estate 
Industrial Liens 
Agents’ Balances, Net 

Total Ledger Assets 

Net Amount of uncollected and 
deferred premiums 
Cash in transit, received after 
report 


Gross Assets 

Deduct Assets not admitted 

Total admitted assets 


$161,280.15 


191,965.28 

19,323.61 


$372,569.04 
(R. p. 373) 


$226,355.96 


44,033.69 

7,230.04 

5,511.21 


$283,130.27 
(R. p. 375) 

76,856.54 

1,981.03 


$361,968.53 

12,741.31 


$349,227.22 
(R. p. 375) 



LIABILITIES 


Net value of outstanding policies 
(Reserve) 

Unpaid Policy claims 
Other Liabilities 

Total Liabilities 
Unassigned Funds (Surplus) 


$121,251.19 
161,251.19 
(R. p. 375) 
$22,976.25 


$305,657.08 
(R. p. 377) 
$43,570.14 


MODIFIED INSURANCE IN FORCE 
DECEMBER 31, 1932 



Number of 

Amount of 


Policies 

Insurance 

Ordinary 

3183 

$2,731,958.00 

Industrial 

33384 

5,081,050.00 

Totals 

36567 

$7,813,050.00 

(R. p. 377) 


[Note: The foregoing statement fails to disclose 
that the said receivers’ modified insurance business 
had any cash, bonds or stocks, and said statement dis¬ 
closes that all of the assets of said modified insurance 
business were located outside the jurisdiction of this 
court.] 

On April 29, 1932, Receivers Clark and Bryan filed 
(R. pp. 279-296) their report under Equity Rule No. 69, 
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in the Pinkeit case. Attached thereto were a number of 
schedules listing assets of the defendant corporation 
which had been taken over by them from the tempo¬ 
rary receiver (R. pp. 279-2%). The said schedules 
showed that among the assets were the following: 

(R. p.289) Cash $143,922.78 

(R. pp. 283-4) Bonds 69,100.00 

(R. p. 281) Real Estate (Assessed 

Value) 576,489.03 

(R. p. 282) Real Estate Notes se¬ 
cured by First Trusts 1S8,913.74 

Total $978,425.55 

The Receivers stated in the said report that at the 
time of filing their bond the value of the estate was 
$.3,708,472.21 (R. p. 296). 

On April 10, 1933, Receivers Clark and Bryan filed 
a financial statement in the Pinkett case (R. pp. 343- 
348), which set forth, among other things, the follow¬ 
ing: 


Ledger balance, September 9, 1931. $1,306,291.85 

Income to December 31, 1932. 1,268,644.47 

Total . $2,574,936.32 

Disbursements to December 31,1932.... 1,000,025.51 

Ledger balance per net assets and 

Liabilities . $1,574,910.81 

(R. p. 343) 
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INCOME 

Premium receipts (total).. $1,172,807.49 
Other Income . 95,836.98 


Total Income. 1,268,644.47 (R. p.344) 

Disbursements ... $1,000,025.51 (R. p.345) 

Assets . $3,229,268.40 (R. p.347) 

The Shaw-Walker Suit. 

When the instant dissolution suit was filed on May 
12, 1933, the creditors of the defendant corporation 
were being held at bay by Receivers Clark and Bryan, 
who, since April 8, 1932, under an ex parte order of 
court in the Phikett case, were conducting an insurance 
business under the guise of a so-called “modification 
program” within the Phikett receivership case, and 
Clark and Bryan had been and were then dissipating 
the assets belonging to the creditors of the defendant 
corporation in the promotion and conduct of their so- 
called “modified program”, to all of'which reference 
will be hereinafter more specifically made. 

It is to be remarked that this court decided in the 
case of Johnston v. Davis, 56 App. Cas. D. C. 15, 16 
(1935), that the rights of creditors of an insolvent cor¬ 
poration become fixed when an action for dissolution 
is filed. And the Supreme Court of Minnesota, in 
Taylor v. North Star Mutual Insurance Company , 46 
Minn. 198, stated the well established and familiar 
equitable principle that an adjudication of the in¬ 
solvency of a life insurance company and the judicial 
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sequestration of all its property fixes the date for 
ascertaining debts and claims against the company, 
and the effect is to cancel outstanding policies. Sim¬ 
ilarly, in Ames v. Union Pacific Railway , (C. C.), 74 
Fed. 335, the court held that the property of a cor¬ 
poration seized for administration by a court of equity 
constitutes a trust fund, pledged, first, for the payment 
of its creditors, and second, for distribution among 
its stockholders. 

Yet, nevertheless, Receivers Clark and Bryan, in the 
operation by them of their so-called “modification 
program ” for a period of seventeen months, squan¬ 
dered more than One Million Dollars ($1,000,000) of 
the assets belonging to the creditors of the defendant 
corporation. This extraordinary misadventure of 
equity receivers (one of whom is a non-resident, R. pp. 
268-9) will be discussed elsewhere in this brief. 


The Bill of Complaint of The Shaw-Walker Company. 

On May 12, 1933, The Shaw-Walker Company filed 
(R. pp. 1-10) its original bill, under sec. 794 et seq. of 
the 1924 Code, D. C., Title 5, sec. 416 et seq., 1929 Code, 
D. C. (R. pp. 1-9). 

The bill of complaint alleges (R. p. 1) that the plain¬ 
tiff, The Shaw-Walker Company, is a corporation 
created, organized and existing under the laws of 
Michigan, and is engaged in the sale of filing equip¬ 
ment and office furniture having a factory branch, and 
carrying on business at 605 Thirteenth Street, North¬ 
west, this City; that the plaintiff is a judgment credi¬ 
tor of the defendant, The National Benefit Life Insur- 
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ance Company, a corporation, and files this suit in its 
own behalf and also for all creditors of the defendant, 
who will join herein and contribute towards the costs 
of this proceeding; that the defendant, The National 
Benefit Life Insurance Company, is a body corporate 
created, organized and existing under the laws of the 
District of Columbia for the purpose of conducting a 
life insurance business; that up to the time of the 
appointment of a receiver for said company, in Equity 
cause No. 53,391 of this court, it conducted a life insur¬ 
ance business in the District of Columbia, and in vari¬ 
ous states of the United States; that the defendant is 
sued in its own right. 

The bill alleges (R. p. 2) that on January 27, 1933, 
the plaintiff recovered a judgment against the defend¬ 
ant in the Municipal Court of this District, for $818.02, 
with interest and costs, being #A-921S on the docket 
of the Municipal Court, and that thereafter the Mar¬ 
shal returned nulla bona to a writ of fieri facias issued 
by that court; that thereafter a transcript of said 
judgment was docketed in the District Court, being 
Municipal Court judgment #2637; that on February 
17, 1933, the writ of fieri facias was issued out of the 
District Court on said judgment, and the Marshal, on 
May 11, 1933, returned the same nulla bona; that said 
judgment, interest and costs now remain entirely un¬ 
satisfied and unpaid, short copy of which is annexed 
to the bill as Exhibit #1; that the entire judgment, in¬ 
cluding interest and costs, are now owing to the plain¬ 
tiff, exclusive of all set-offs and just grounds of de¬ 
fense. 

The bill alleges (Par. 4, R. pp. 2-3) that for more 
than a year immediately prior to the filing of plain- 
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tiff’s bill, the defendant company has been, and is now 
hopelessly insolvent, and has neglected and refused 
for more than one year last past, and longer, to pay 
and discharge its notes and other evidences of debt, 
and that it has for said period suspended its ordinary 
and lawful business, and said ordinary and lawful 
business now stands so suspended by said defendant, 
and there is no reasonable expectation or hope that 
the same may be revived by said corporation in view 
of its insolvencv, and mav not be carried on bv it in 
any ordinary and lawful way, and that by reason of 
said insolvency of the defendant, and its neglect and 
refusal for more than a year immediately last past to 
pay and discharge its notes or other evidences of debt, 
including the judgment debt of the plaintiff, and 
further, by reason of the suspension for more than a 
year immediately last past of its ordinary and lawful 
business, a decree dissolving said corporation should 
be entered herein. 

The 5th paragraph of the bill (R. pp. 3-4) alleges 
that upon a bill of complaint filed by one John Ran¬ 
dolph Pinkett, in his individual right, against the de¬ 
fendant corporation, in the District Court, the assets 
of the defendant were placed in the custody of a tem¬ 
porary receiver, Daniel C. Roper on to wit: September 
24, 1931, and so continued in exclusive control of its 
properties to and including February 29, 1932, when 
said temporary receiver was succeeded by the appoint¬ 
ment of Gilbert A. Clark and Frank B. Bryan, Jr., as 
so-called permanent receivers, by decree entered in 
Equity cause No. 53,391, and that since said last-men¬ 
tioned date said alleged permanent receivers have 
assumed and exercised complete control of the affairs 
of the defendant company, and now so assume and 




exercise such control, and that during all of said time, 
and for a long time prior thereto, the defendant com¬ 
pany was and still is insolvent, and that during all of 
said time the so-called temporary and permanent re¬ 
ceivers for said company neglected and refused to pay 
and discharge the defendant’s notes or other evidences 
of its debts, as the same accrued and became due, and 
for such period suspended its ordinary and lawful 
business and continuously failed in the performance of 
its corporated functions and responsibilities, aban¬ 
doned its charter privileges, and same now stands so 
abandoned by said defendant corporation, and all of 
its affairs have been surrendered to, and in so far as 
legally they could, have been performed by said so- 
called temporary and permanent receivers. 

The bill of Shaw-Walker Company alleges (Par. 6, 
R. p. 4) that the said bill of complaint of Pinkett 
against the defendant company in Equity cause No. 
53,391 sets forth, among other things, that he, said 
Pinkett, sues in his own right; the insolvency of said 
company; and that the said Pinkett is a policyholder, 
a director and second vice-president and manager of 
agencies in charge of the field forces of said company; 
that said Pinkett was a member of the executive com¬ 
mittee of said company, and he also alleges therein 
various and sundry acts of mismanagement by certain 
former officers of said company and the improper 
handling by them of the funds of said company; and 
that the prayers of Pinkett’s said bill are: 

(1) For a subpoena. 

(2) For a receiver or receivers to manage, oper¬ 
ate and control the defendant company, pend¬ 
ing further order of the court, or a final de¬ 
termination of the case on its merits. 



(3) That upon final hearing; the temporary re¬ 
ceiver may be made permanent, and that such 
action may be taken by the court by way of 
dissolution of the corporation, or in such 
other manner as to the court may seem just 
and proper and the equities of the case de¬ 
mand. 

(4) And for general relief (R. p. 4). 

The bill alleges (Par. 7, R. pp. 4-5) that after final 
hearing in Equity cause No. 53,391 a final decree (R. 
pp. 157-8) was entered therein on February 29, 1932, 
which provides, among other things, that the defendant 
company is insolvent, and appoints Gilbert A. Clark 
and Frank B. Bryan, Jr., permanent receivers of the 
defendant company; said decree also provides: 

“The court will defer any decree for the dissolu¬ 
tion of said company until after the filing herein 
of the report of the receivers embodying the de¬ 
tailed and complete actuarial account and report 
as hereinbefore provided for, so as to afford ample 
opportunity to said company, its officers, stock¬ 
holders and/or policyholders to formulate and 
effectuate any plan for the rehabilitation or re¬ 
organization of said company, independently, or 
with the cooperation of the receivers, subject to 
the approval of this court . (Italics supplied.) 

“And it is further ordered that this court re¬ 
serves the power and opportunity to give any and 
all further orders and decrees that may be neces¬ 
sary or proper in the premises.” 

A copy of the final decree referred to is Exhibit #2 
to plaintiff’s bill (R. pp. 157-8). 

The bill alleges (Par. 7 1 /£>, R. pp. 5-6) that Pinkett, 
in his bill of complaint in Equity No. 53,391, did not 



allege therein equitable ground or support for the 
appointment of permanent receivers, or state facts 
therein for the dissolution of said corporation in that 
said proceeding was neither brought by a majority of 
the trustees, directors or other officers having the 
management of the concerns of the defendant com¬ 
pany, nor was the same brought by the stockholders 
of the corporation representing not less than one-third 
of the capital stock of such corporation, nor was there 
attached to said bill of complaint a list of the prop¬ 
erty and effects of the corporation so as to enable the 
court to judge that said corporation was unable to pay 
all just demands against it, or offer a reasonable se¬ 
curity to those who might deal with it, nor did said 
bill of complaint adequately show that the objects of 
said corporation have wholly failed or were entirely 
abandoned or were impracticable, as required by Sec¬ 
tion 768 of the Code of the District of Columbia, and 
the said bill further alleges that the plaintiff Pinkett 
did not comply with Section 769 of the Code of this 
District. ; 

The plaintiff alleges (Par. 7, R. p. 6) that in the ab¬ 
sence of the foregoing, this court did not have jurisdic¬ 
tion of the subject matter of the said bill or right to en¬ 
tertain the said bill and to appoint permanent receivers; 
nor did the court have jurisdiction to entertain the 
said bill merely for the appointment of permanent re¬ 
ceivers. 

The eighth paragraph of the instant bill (R. p. 6) 
sets forth certain real and personal property owned 
by the defendant corporation in the District of Colum¬ 
bia, and that it is also the owner of real and personal 
property in certain States. 



The ninth paragraph of the instant bill (R. p. 7) al¬ 
leges that the plaintiff applied to the district attorney 
of the District of Columbia to bring suit for dissolu¬ 
tion of said corporation, as provided by the Code of this 
District, and that the said district attorney declined so 
to do, advising the plaintiff, through its counsel, that he 
did so decline, and that the plaintiff was at liberty to 
bring suit if it saw fit to do so, as it now hereby does. 

In the tenth paragraph of the bill (R. p. 7), it is al¬ 
leged that in view of the premises it is now necessary, 
in the interest of the plaintiff and all other creditors of 
the defendant, as well as in the interest of the policy¬ 
holders and stockholders, and the public generally, that 
said corporation be finally dissolved, and that pending 
the said dissolution, receivers be appointed. 

The prayers (R. pp. 7-9) of the bill in the dissolu¬ 
tion suit are as follows: 

(1) For process. 

(2) For receivers as provided by the Code. 

(3) That the so-called receivers appointed in Equity 
#53391 be restrained and enjoined from administer¬ 
ing the affairs and properties of the defendant, and re¬ 
quired to account for the assets in their hands, and 
which have heretofore come into their hands, to the re¬ 
ceivers to be appointed in this cause. 

(4) That the defendant company and all its agents 
and servants including the receivers appointed in 
Equity #53391, may be restrained and enjoined from 
interfering with or hindering or delaying the receivers 
to be appointed herein. 

(5) For final decree dissolving the defendant corpo¬ 
ration. 
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(6) That this cause be referred to the Auditor, to the 
end that a complete accounting of the affairs of the de¬ 
fendant may be had; that all creditors or policyholders, 
and all others having claims or accounts against the 
defendant, and all other interested parties may be noti¬ 
fied and given a right to be heard in connection with 
the final accounting to be had herein. 

(7) That all of the assets of the defendant company 
may be sold, pursuant to order and decree to be entered 
herein, and the proceeds to be derived from said sale be 
distributed according to the respective rights and in¬ 
terests of interested parties. 

(8) That plaintiff’s judgment be paid. 

(9) And for further general relief. 

Process and copy of the bill were served by the Mar¬ 
shal on defendant’s President (R. pp. 175-6). 

R. B. and Walter S. Hillvard, trading as Shine-All 
Sales Company, judgment creditors of the defendant 
corporation, intervened in this dissolution suit, and 
joining in the prayers of the bill. Leah B. Wilson, a 
policyholder of the defendant, and as a representative 
of the class of policyholders of defendant, regularly 
intervened (R. pp. 177-8) and by order of court after 
notice became a party and she joined in the prayers of 
the bill (R. p. 194). 

On August 26, 1933, Receivers Clark and Bryan 
filed their verified petition in the Pinkett case (R. pp. 
159-160), and among other things, set forth: that, since 
the date of their appointment they had attempted to 
accomplish the purposes of the receivership and had 
been engaged in an attempt to preserve and carry on 
as a going concern, insurance business of the defend- 
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ant corporation modified under agreements with pol¬ 
icyholders in order that the. insurance business of the 
defendant might be rehabilitated or reorganized; that 
they entered into agreements with more than sixty 
thousand policyholders modifying their policies; that 
no offer had been made to them and no proposal sub¬ 
mitted which furnished anv basis on which the receivers 

•» 

could make any recommendation for transferring’ the 
going insurance business or any part thereof to any 
new or existing company; that failing to receive any 
offers or proposals the receivers at the request of cer¬ 
tain policyholders fled a petition with the court praying 
leave to act in another and additional capacity, namely, 
as trustees, in order to receive as depository, funds sub¬ 
scribed by policyholders to supply cash essential for the 
operation of a mutual company; that they had made in¬ 
formal overtures in order to determine whether it would 
be possible to enter into negotiations with any existing 
company for the re-insurance of the business but they 
had learned that four certain companies would not be 
interested at that time in any plan to re-insure the 
existing insurance business; that, upon information 
and belief, no company operating in the territory would 
negotiate for the purchase or re-insurance of said 
business at that time, and that, in their opinion, it teas 
impractical to attempt to sell or re-insure the said 
business; that in their opinion, there was no prospect, 
immediate or remote, of rehabilitation or reorganiza¬ 
tion of the insurance business, and that all assets 
should be liquidated and applied to the payment of 
existing established claims . The receivers prayed the 
court to issue its order authorizing and directing them 
(1) to discontinue the collection of premiums, (2) to 
discontinue payments under all policies of insurance; 
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(3) to liquidate all assets of the defendant corporation 
and (4) to make payment to policyholders and other 
claimants as may be hereafter ordered by the court. 
The receivers attached to the said petition a financial 
statement of the modified insurance business covering 
the period from January 1,1933 to June 30, 1933, (R. 
pp. 385-397). The said statement showed the following 
operations for the period January 1, 1933 to June 30, 
1933: 

Total Income 

Total Disbursements 

Reserve on outstanding 
contracts of insurance 

Unassigned Funds (surplus) 


$308,445.69 
(R. p. 3SG) 
$205,080.37 
(R. p. 387) 

$145,041.99 
(R, p. 391) 
$ 53,379.17 
(R. p. 391) 


Insurance in Force 



Number of 

Amount of 

Kind 

Policies 

Insurance 

Industrial 

33438 

$5,173,804.00 

Ordinary 

2233 

1,851,334.00 

Totals 

35671 

$7,025,138.00 


(R. p. 391) 

Notwithstanding the fact that the Pinkett case had 
passed to a final hearing on February 29, 1932 (R. pp. 
157-8) Pinkett’s Receivers Clark and Bryan, in 1933, 
filed a motion (R. pp. 176-7) in this dissolution suit 
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(Equity No. 55,677) to consolidate it with Pinkett’s 
case (Equity No. 53,391) on the ground that the two 
causes arc of a like nature , relate to the same ques¬ 
tion, and that the prayers in each case seek substan¬ 
tially the same relief. Their motion was denied (R. 
p. 177). 

On June 21, 1933, Clark and Bryan, as Receivers of 
said defendant, filed a motion (R. p. 10) to dismiss 
the bill for dissolution on the grounds that the same 
does not state sufficient facts to constitute a valid cause 
of action in equity; that the bill seeks to attack in col¬ 
lateral proceedings the jurisdiction of the court in a 
case pending before it; that the bill is multifarious; 
that the bill is in effect a suit against the said Re¬ 
ceivers without first obtaining leave of court to sue 
said Receivers; that the court is without jurisdiction 
to grant the relief prayed in the bill. 

On October 26, 1933, Justice Adkins denied the mo¬ 
tion to dismiss the bill, denied a similar motion filed by 
the Receivers to the intervening respective petitions of 
the Hillvards, trading as Shine-All Sales Company, 
and Leah B. Wilson, and allowed twenty days to an¬ 
swer (R. p. 16). 


Answer of Pinkett Receivers For Defendant. 

On November 15, 1933, Clark and Bryan, as Re¬ 
ceivers of the defendant corporation filed an answer 
to the instant dissolution suit in which they deny that 
the plaintiff (Shaw-Walker Company) is a judgment 
creditor of the defendant corporation, but say that he 
is a creditor (Par. 1, Ans., R. p. 14) in the sum of 




$S82.07 and not $81S.02 as alleged by plaintiff, and 
Receivers aver that the larger amount, $882.07, “will 
be considered in the final adjudication of claims against 
said defendant corporation in said Equity cause No. 
53,391“ (italics supplied) (R. p. 16). In paragraph 3 
of the answer (R. p. 14) the Receivers recite the filing 
on January 3, 1933, of the suit by Shaw-Walker Com¬ 
pany, or its action in the Municipal Court of this Dis¬ 
trict against the defendant corporation for $818.02 
with interest and costs; that summons issued to de¬ 
fendant on January 3, 1933, returnable January 27, 
1933, “was by the United States Marshal for the Dis- 
trict of Columbia returned as purporting to have been 
served on January 9, 1933, by leaving said summons 
and copy of declaration and affidavit with one Risher, 
alleged to be president of said defendant conducting 
the business of defendant company at its place of busi¬ 
ness in the District of Columbia” (R. p. 14). 

Receivers Clark and Bryan further allege: 

“This defendant is informed and believes and 
therefore avers that at the time of said purported 
service of said summons, said Risher was not 
president of said The National Benefit Life Insur¬ 
ance Company, and held no other position with 
said Company * * * and that at the time of said 
purported service of said summons said Risher 
was not conducting the business of the defendant 
company at its place of business or elsewhere.” 

[Note : Receivers Clark and Bryan, of course, knew 
when they made the foregoing allegation in their 
sworn answer that the answer (R. pp. 150-3) of The 
National Benefit Life Insurance Company in the Pin- 
kett suit for receiver and dissolution (R. p. 136), in 
which Clark and Bryan were appointed permanent re- 
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ceivers, was signed and sworn by the aforesaid John 
T. Risher as the president of the defendant corpora¬ 
tion (R. p. 153). Moreover, Receivers Clark and Bryan 
had the minute book of the defendant corporation in 
their possession, which shows that on June 17, 1931, 
said John T. Risher was duly and regularly elected as 
such President, and that he has been continuously since 
said date, and still is, the president. (See stipulation 
between the attorneys for said Receivers and the 
plaintiff in this dissolution suit (R. pp. 19-22.)] 

The Receivers, in their answer (R. p. 17), say as 
though the defendant corporation was speaking: 

“This defendant admits that it has certain per¬ 
sonal property, consisting of bonds, deeds of trust 
notes, stocks, choses of actions, and money, in the 
District of Columbia [approximate value or 
amount not stated] but denies that it has a large 
sum of money in the District of Columbia. It ad¬ 
mits that it owns certain real and personal prop¬ 
erty located outside the District of Columbia” 
[Approximate value not stated.] 

Finally, the Receivers contend that their appoint¬ 
ment in the Pinkett case, Equity No. 53,391 is valid, 
and insist that the proceedings are “for the benefit of 
all its creditors, including the plaintiff herein” [italics 
supplied] and they allege: 

“that the bill of complaint herein presents no 
rights which are not before this Honorable Court, 
and by it considered and protected, in said re¬ 
ceivership cause; and that plaintiff has no right in 
collateral proceedings to attack the jurisdiction of 
the Court in said receivership cause.” 

The cause was heard on final hearing on December 
10,1937, upon the pleadings, stipulation, the entire rec- 
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ord and proceedings in the Pinkett case, and oral tes¬ 
timony (R. pp. 24, 130). 

At the final hearing in the instant dissolution suit, 
John T. Risher testified that he was elected (R. pp. 
74-5) president on June 17, 1931, of defendant corpo¬ 
ration, assumed the duties of the office (R. p. 74) suc¬ 
ceeding R. II. Rutherford (R. p. 75); that the witness 
Risher, testified that he is still president, and he fur¬ 
ther testified: 

“I might say that I performed duties as presi¬ 
dent even after the temporary receiver was ap¬ 
pointed, * * # executed certain papers that re¬ 
quired corporate action, and I think I have done 
the same thing for the permanent receivers in one 
or two instances.” 

“Q. In Equity Suit No. 53,391, the Pinkett suit? 
A. That is correct” (R. p. 76). 

The witness testified that the subpoena in the Pinkett 
suit was served upon him (R. p. 76). See Finding of 
Fact No. 3, by Justice Gordon (R. p. 119) that John 
T. Risher has been since June 17, 1931, and still is 
stockholder, director and chairman of board of direc¬ 
tors and the president of defendant corporation (R. 
p. 119). 

The Receivers offered no testimony tending to sup¬ 
port the allegation in their answer that “said Risher 
was not president” of defendant corporation “and 
held no other position with said Company,” nor have 
the Receivers assigned any alleged error in this Court 
to the effect that the judgments obtained by appellees 
The Shaw-Walker Company and Shine-All Sales Com¬ 
pany, were not valid judgments by reason of service 
of process on the president of the defendant corpora- 
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tion. Neither was the point made at the final hearing 
in the court below. 

At the final hearing, Mr. Laws, of counsel for the 
Receivers, stated to the Court (R. p. 26): 

“AYe do not question that Mr. Risher was se¬ 
lected according to the by-laws of that time, nor do 
we raise any formal question about the filing of 
the suit.” 

lie also said: 

“* * * Mr. Risher was designated as president; I 
never made any question about that” (R. 27). 

The Receivers, in their answer to the bill (R. p. 17). 
state that the defendant is the owner of the Balfour 
Apartment House at Sixteenth and U Streets, North¬ 
west, the New Masonic Temple Building at Tenth and 
U Streets, Northwest, and certain real estate on U 
Street, between Thirteenth and Fourteenth Streets, 
Northwest, this city, and then they allege “on infor¬ 
mation and belief this defendant denies that the pres¬ 
ent value of said three parcels of real estate is in 
excess of one-half million dollars less encumbrances of 
record approximately $340,000.,” but the Receivers 
omit to give any estimate or opinion to the value. 
[Note: The Receivers collected the rents of said valu¬ 
able properties, but failed to pay interest and taxes, 
and bv their gross mismanagement of said properties, 
hereinafter specifically referred to, allowed the encum¬ 
brances on said real estate to be foreclosed, and all of 
the equities to be lost to the creditors.] 

At the final hearing of this case, the counsel for Re¬ 
ceivers Clark and Bryan conceded that the plaintiff, 
The Shaw-\Valker Company, was entitled to a decree 
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dissolving the defendant corporation. On page 37 of 
the Record, the following appears: 

“The Court: In this suit that Mr. David has, is 
there any question that they are entitled to an 
order of dissolution? 

“Mr. Laskey: l think not. They are entitled to 
a holding of dissolution, except that it is within 
the discretion of the court as to when it shall be 
dissolved. We claim that there is some little real 
estate and that the preservation of the corporate 
(R. p. 38) entity might be a necessity in order to 
pass title to it. So, we contend that if the Court 
comes to that conclusion, it might be, in the dis¬ 
cretion of the Court, wise to postpone that. 

“The Court: Then it narrows itself down to the 
point that they are entitled to receivers. Then, ac¬ 
cording to the statute, if there is dissolution, the 
Court must appoint a receiver? Somebody has to 
do it? 

‘ ‘ Mr. David: Certainly; the statute says so. 

“Mr. Laws: The statute does not make it man¬ 
datory. The proposition is very plain that if the 
Court feels that the public interests require it, the 
Court shall do it; the statute is far from being 
mandatory.” 

On page 79 of the Transcript of Record, the follow¬ 
ing appears: 

“The Court: You cannot go outside the allega¬ 
tions of the pleadings. What they have alleged in 
the pleadings lias all been admitted. 

“Mr. Laws: It has practically all been ad¬ 
mitted. I have not made any objection to any 
question intended to show anything in Mr. David’s 
pleadings. 

“Mr. David: Do you think there ought to be 
dissolution? 

“Mr. Laws: 1 think eventually there should be. 

“Mr. David: What do you mean by ‘eventu¬ 
ally’? 
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“Mr. Laws: I think after the case is closed 
out, the assets disposed of—the real estate. 

“Mr. David: I thought so. 

“Mr. Laws: After the real estate has been dis¬ 
posed of. 

“Mr. David: The attorneys for the receivers 
won’t leave anything. 

“Mr. Laws: You get a lot of joy out of my say¬ 
ing ‘assets’ and not ‘real estate.’ ” 

On November 14, 1938, Justice Gordon filed an opin¬ 
ion in this case in which he held (R. pp. 106-117): 

“The plaintiff, a judgment creditor of the de¬ 
fendant corporation, held to have brought itself 
within the provisions of section 794 of the Code, 
relating to the involuntary dissolution of cor¬ 
porations at the suit of creditors. 

“The bill of complaint in another case in the 
court, in which receivers for the defendant cor¬ 
poration were appointed at the suit of a stock¬ 
holder, officer and policyholder, held not to com¬ 
ply with the provisions of the Code relating to 
the dissolution of corporations and therefore to 
be merely a bill for a receivership, which Federal 
equity courts have no jurisdiction to entertain. 

“The instant statutory proceeding held to 
supersede the case in which receivers were here¬ 
tofore appointed, and such receivers enjoined from 
acting and superseded by receivers to be ap¬ 
pointed. 

“Sections 768, 772, 794, 795, 796 and 797 of the 
Code cited or construed. 

The opinion is also reported in 67 Washington Law 
Reporter 125. 

On March 6, 1939, Justice Gordon entered a decree 
(R. pp. 130-133) in favor of the plaintiff, which pro- 
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vided, among other things, that the plaintiff and inter¬ 
vener Shine-All Sales Company are entitled under 
sees. 794-797, both inclusive, D. C. Code (1924), (secs. 
416 et scq., Title 5, 1929 D. C. Code) to a decree (R. 
p. 131) involuntarily dissolving the defendant corpora¬ 
tion, such decree of dissolution to be hereafter entered 
in this cause, appointed John T. Risher, receiver, and 
provided for injunctive relief (R. p. 132; R. pp. 118- 
129; 129-130; 130-133). 

On December 8, 1937, Receivers Clark and Bryan 
filed (R. pp. 160-171) their final “Report and Account’’ 
in the Pinkett case. 

They set forth in the said report; that they were 
appointed receivers in the Pinkctt case by order of 
court entered February 29, 1932; that said order de¬ 
creed the defendant corporation to be insolvent; that 
they were directed by said order to carry on the busi¬ 
ness and administer the affairs of the defendant cor¬ 
poration, with the exception of writing new insurance, 
and to have made an actuarial accounting of the de¬ 
fendant company, including its policies of insurance 
and its assets and liabilities. 

The said receivers further set forth; that in view of 
the financial condition disclosed at the inception of said 
accounting, premiums could not be collected on any 
basis of full insurance benefits, and the said receivers 
further set forth that, they recommended to the court 
a plan for operation of the business of the defendant 
corporation by modification of policies (R. p. 160); 
that on April 8, 1932, the court fixed the close of busi¬ 
ness September 9,1931, as the time of fixing valuation 
of equities of policyholders in the company y s assets, 
and the court authorized and directed them to put into 



effect said plan of modification of existing contracts 
of insurance of the defendant company (R. p. 161). 

The receivers further set forth; that they proceeded 
to put the said modification plan in effect in this juris¬ 
diction and all ancillary jurisdictions except Virginia 
(R. p. 161) in which State, the company’s license was 
revoked in October 1931, and the receivers appointed 
by the Virginia court re-organized the defendant com¬ 
pany in Virginia as a mutual insurance company, 
which company took over the assets of the defendant 
company in the State of Virginia (R. p. 165); that on 
December 15, 1932, they filed in the Pinkett case an 
actuarial report and account; that they informed the 
court the values of all policyholders equities was less 
than the obligations assumed by the defendant com¬ 
pany under its contracts of insurance; that said report 
and account stated there was no known market at any 
price for the company’s mortgage loan holding; that 
bonds not in default were greatly reduced in value, 
and real estate was at that time practically unsalable 
(R. p. 161). 

The receivers further set forth; that more than 
05,000 policyholders accepted their modification plan 
(R. p. 161); however, it was not intended to have, and 
could not he given permanent existence under the 
receivership, but could be held only to form a nucleus 
of a plan of rehabilitation or reorganization (R. p. 
161); that no practical or feasible plan of reorganiza¬ 
tion or rehabilitation was submitted to them; that no 
purchaser or re-insurer coidd be found for the busi¬ 
ness and on their report of the situation, the court on 
August 31, 1033, directed the said receivers to discon¬ 
tinue the collection of premiums and payments on 
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policies (R. p. 162); to sell the property of the defend¬ 
ant company, except books, records, etc., as soon as 
reasonably practical, and hold the proceeds subject to 
further order of the court; that in Georgia a general 
receiver had been appointed prior to the filing of the 
Pinkett case; that after long negotiations, the said 
Clark and Bryan were substituted as general receivers 
for the assets in Georgia, except certain mortgage, 
notes on Georgia property, held under a secondary 
receivership (R. p. 162); that in the said secondary 
receivership, the said Clark and Bryan alleged they 
had been substituted as ancillary receivers; that the 
larger items of real estate standing in the name of the 
defendant company were heavily mortgaged, and upon 
foreclosure sales brought only a fraction of estimated 
values; that in most instances the said foreclosure 
sales resulted in deficiency claims against the defend¬ 
ant company; that all the assets in the State of Georgia 
had been reduced to liqudation, the receivership closed 
and the assets formally delivered to the said receiv¬ 
ers (R. p. 162). 

The receivers further set forth that claims presented 
to them, fall under the following general classifica¬ 
tion: 

1. Policyholders: 

Death claims prior to September 9, 1931; 
Equity claims as of September 9, 1931; 
Refund of premiums paid subsequent to Sep¬ 
tember 9, 1931; 

Death claims on modified policies, between 
September 9, 1931 and August 31, 1933; 
Equity claims on modified policies as of Au¬ 
gust 31, 1933. 
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2. All Others: 

Taxes; 

General creditors for goods and services; 

Agents’ security deposits; 

Deficiencies on foreclosures. 

The receivers further set forth, that except for a 
few items- in certain ancillary jurisdictions, they had 
in their possession all the assets of the defendant com¬ 
pany, in form readily convertible into cash except for 
certificates of claim against closed banks, on which 
return was problematical, and a few assets which were 
non-markctable and of small value (K. p. 166). 

The said receivers annexed to their final report, a 
consolidated statement of cash receipts and disburse¬ 
ments as domiciliary receivers and as ancillary re¬ 
ceivers, from the dates of their respective appoint¬ 
ments to November 30, 1937, with supporting sched¬ 
ules (R. p. 166). 

The said final report and account set forth, among 
other things, that on September 9, 1931, the defendant 
company had 214,210 outstanding policies of life insur¬ 
ance in force; and that in recent months, one of the 
receivers, Frank B. Bryan, Jr., had been employed 
outside the District of Columbia (R. pp. 167-168). 

Appellees’ Pending Motion to Dismiss This Appeal; 
Postponed by Order of Court To Be Heard With 
This Appeal. 

On April 1, 1939, the appellees filed a motion herein 
for an order: 

1. Striking the name of The National Benefit Life 
Insurance Company as a party-appellant. 
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2. Striking the names of Gilbert A. Clark and Frank 
B. Bryan, Jr., Receivers of the said Insurance Com¬ 
pany, as parties appellant. 

3. Striking the names of John E. Laskey, Esq., and 
Francis C. Brooke, Esq., as attorneys for the said 
Insurance Company. 

4. Requiring said attorneys, and each of them, to 
show their authority to appear herein for said Insur¬ 
ance Company as an appellant here or to represent 
said company through its Receivers in another case 
(Equity Xo. 53,391) in the prosecution of this appeal 
from the decree of Justice Gordon in this statutory 
dissolution suit entitled The Shaw-Walker Co. v. The 
National Benefit Life Insurance Co., Equity Xo. 55,677, 
the said Receivers, not being parties to this dissolution 
suit. 

5. Requiring said Clark and Bryan, Receivers in 
Equity 53,391, to show cause by what authority said 
Receivers may prosecute this appeal. 

6. Requiring Messrs. Laskey and Brooke to show 
cause by what authority they noted an appeal as at¬ 
torneys for the defendant corporation. 

7. Requiring the said Receivers to show cause by 
what authority they affixed the signature of the defend¬ 
ant corporation to the cost bond of $250 on appeal. 

8. Requiring said Receivers and their attorneys to 
show cause by what authority said Gilbert A. Clark 
signed the name of Frank B. Bryan, Jr., to the alleged 
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appeal bond for costs, or by what authority another 
person signed the name of said Frank B. Bryan, Jr., 
to said alleged appeal bond. 

9. Requiring said Receivers to show cause why the 
appeal taken in this case should not be dismissed. 

In their answer to appellee’s petition to dismiss, the 
Receivers say that they are advised that the stock¬ 
holders, directors and officers of the defendant cor¬ 
poration are prevented and prohibited by the decree 
of February 29, 1932, in the Pinkett case, from exer¬ 
cising or attempting to exercise any of the corporate 
franchises of said corporation; and that officers, di¬ 
rectors and stockholders of the defendant “have no 
power or authority to give any direction to any at¬ 
torney or other person to represent , or attempt to 
represent the appellant corporation, and any attempt 
to do so is in violation of the order of the court in the 
Pinkett case.” 

If the Receivers are correct in that assertion, then 
the letter of John T. Risher to the Receivers, dated 
May 15, 1933, transmitting the Bill of Complaint and 
Subpoena to the said Receivers in the Shaw-Walker 
case, Equity No. 55,677, for whatever action the Re¬ 
ceivers care to take, included in the answer of the Re¬ 
ceivers to our motion to dismiss this appeal, filed 
herein, is without authority in law. 

Attention is invited to the fact that the defendant 
corporation, by its counsel, filed an answer to the 
Pinkett bill on December 9, 1931 (R. pp. 150-3), subse¬ 
quent to the appointment of Daniel C. Roper as tempo¬ 
rary receiver (on September 24-, 1931), and the lan- 
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guage in the decree (R. pp. 149-150) appointing the 
temporary receiver in regard to restraining the offi¬ 
cers and the corporation is almost identical as that set 
forth in the decree appointing Gilbert A. Clark and 
Frank B. Bryan (R. pp. 157-8). Do the Receivers 
claim that the corporation was in contempt of court 
for employing counsel to prepare its answer and also 
the corporation for filing it? 

But we submit that the advice given to the Receivers 
is not correct. Xo decided case is cited by the appel¬ 
lants to support the advice given the Receivers. 

The appointment of a receiver for an insolvent cor¬ 
poration does not prevent a transfer of its corporate 
stock from one to another as freely as before, nor does 
it prevent its stockholders from meeting and taking 
action not inconsistent with the relations incident to 
the existence of the receivership. Butler v. Beach, 
82 Conn. 417. The appointment of a receiver for a 
corporation does not disable it from exercising its 
corporate powers and using its corporate name for the 
purpose of protecting the rights of those beneficially 
interested in its assets and business, since the pos¬ 
session of property is not essential to the existence 
of a corporation. Leonard v. llartzler, 90 Kan. 389, 
citing 10 Cyc 1297. 

The stipulation (Par. #5}4b, R. p. 21) sets forth 
that a resolution was passed by the Board of Directors 
of the defendant corporation authorizing and em¬ 
powering the president of said corporation, John T. 
Risher, “to initiate any litigation that might become 
necessary to protect the interests of said corporation, 
or to defend any suit that might be brought against 
said corporation, at any place, employ necessary at- 
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tornevs, without further authority from the Board of 
Directors” (R. p. 21). This was in July, 1931, and the 
Pinkett suit was not filed until September 10, 1931. 
The Shaw-Walker suit was filed May 12, 1933. 

Our motion to dismiss this appeal was served upon 
all counsel of record herein, including Thurman L. 
Dodson, Esq., who had theretofore entered his ap¬ 
pearance herein for the defendant corporation and he, 
as such attorney, filed an answer to our motion to dis¬ 
miss, consenting to the same. Attached to said an¬ 
swer is an affidavit of John T. Risher, President of 
the corporation, and also a copy of a letter of said 
John T. Risher to Receivers. Clark and Bryan, dated 
April 5, 1939. This affidavit sets forth that said John 
T. Risher on April 6, 1939, mailed, in Washington, 
D. C., postage prepaid by him, the original of said 
letter, addressed to Messrs. Clark and Bryan, Receiv¬ 
ers, to their office, No. 615 P Street, N. W., this City, 
in which he, on behalf of the defendant corporation, re¬ 
quested the Receivers to instruct their counsel to with¬ 
draw the name of The National Benefit Life Insurance 
Co., as appellant in this case. The President of the 
defendant corporation sets forth the facts relative to 
the gross mismanagement of the properties, assets and 
affairs of the defendant corporation, as well as the 
dissipation of defendant’s assets. For the convenience 
of the court, we attach copies of the said affidavit and 
letter in the Appendix to this brief, to which we re¬ 
spectfully invite attention. 

The said letter of the President of the defendant 
corporation to the Receivers, requesting the receivers 
to instruct their counsel to withdraw the name of The 
National Benefit Life Insurance Co., as an appellant 




iii this case nullifies the letter of John T. Rislier, dated 
May 15, 1933. The case of Kappler v. Sumpter, 33 
App. Cas. D. C. 404, citing hi Re Paschal (Texas v. 
117/i/e), 10 Wall. 483, 496, decides that a party may 
change his attorney when he sees fit, assuming the 
responsibility, of course, for any breach of his con¬ 
tract. 

Attention is invited to the irregularity of the cost 
bond, as well as to the supersedeas bond filed in this 
case. The appellant designated “Memorandum Bond 
on Appeal for $250.00 filed” (R. p. 134). One who had 
not seen the bond itself might conclude that the de¬ 
fendant corporation had signed the same. In our 
counter-designation, we requested that a copy of the 
bond be included. (See R. pp. 209-210). This discloses 
that the defendant corporation, by its President or any 
other officer of the corporation, never signed said cost 
bond. The writing on the bond is “The National Bene¬ 
fit Life Insurance Company, by Gilbert A. Clark, Frank 
B. Bryan, Jr., Receivers” “Gilbert A. Clark, Frank B. 
Brvan, Jr., Receivers, The National Benefit Life In¬ 
surance Company.” The Fidelity and Deposit Com¬ 
pany of Maryland, By Eugene Halley (seal) Attorney 
in fact, is the surety thereon (R. pp. 209-210). 

We submit that the bond is fatally defective in that 
The National Benefit Life Insurance Company is not 
described as a corporation therein, and no officer of 
the corporation signed the same, nor is its corporate 
seal annexed. We say, therefore, that this paper is 
not the corporate act of the defendant corporation. 

Neither the insolvency of a corporation nor the 
circumstances which usually attend an insolvency, such 
as the appointment of a receiver, work a dissolution 
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of the corporation, so as to disable it from exercising 
its corporate powers and using its corporate name for 
the purpose of protecting the rights of those benefi¬ 
cially interested in its assets and business. Pondvillc 
Co. v. Clark, 25 Conn. 97; Boston Glass Manufactory 
v. Langdon, 24 Pick. (Mass.) 49. 

In Brown v. Dclafield & Baxter Cement Co., 1 App. 
Cas. D. C. 232, this court said: “The authorities are 
practically unanimous to the effect that a corporation 
does not lose its franchise or become legally dissolved 
by discontinuing its business, ceasing to maintain an 
office or to elect officers, or by becoming hopelessly 
insolvent. 2 Morawetz on Corp. Sec. 1008, 1011” (p. 
236). Reaffirmed in Fields v. United States, 27 App. 
Cas. D. C. 433, 445. 

The legal existence of a corporation is not cut short 
by its insolvency and the consequent appointment of 
a receiver. Chemical National Bank v. Hartford De¬ 
posit Co., 161 U. S. 1, 7, 8, 9. The mere appointment 
of a receiver for a corporation will not work its disso¬ 
lution Coy v. Title Co., 313 Fed. 595, affirmed 320 Fed. 
90; Johnson v. Southern Bldg. Ass’n., 99 Fed. 646. 
This is true, although the property of the corporation 
is sold. Atlas R. Supply Co. v. Lake R. Co., 134 Fed. 
503; Ilirschfield v. Reading Finance Co., 9 Del. Ch. 
344. A corporation placed in the hands of a receiver, 
but not dissolved, although it may be insolvent in fact, 
may, after the property has been sold by the receiver, 
reacquire it by purchase from the person who bought 
it, free from the claims of persons against the receiver, 
to the same extent that its vendor held it so exempt. 
City Water Co. v. State, 88 Tex. 600; even though 
the decree appointing a receiver also enjoins the cor- 
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poration from the exercise of its powers and fran¬ 
chises. Kincaid v. Dwinnelle, 59 N. Y. 548. Notwith¬ 
standing the appointment of a receiver the corporate 
existence continues and its corporate identity is pre¬ 
served, Bethel Natl. Bk. v. Pahquioque Natl. Bk., 14 
Wall. 383, until its dissolution is affected by the termi¬ 
nation of its existence in law or in fact. The appoint¬ 
ment of a receiver of a corporation does not involve 
a consideration of any question whatever which might 
arise in an action instituted directly for the purpose 
of dissolving the corporation. Kincaid v. Dwinnelle, 
37 N. Y. Super. Ct. 326, 331, affirmed 59 N. Y. 548. 

The contention of the appellants, in their reply to 
appellee’s motion to dismiss this appeal, that the em¬ 
ployment of counsel by the president of the defendant 
corporation is in violation of the order entered in the 
Pinkett case appointing Clark and Bryan Receivers, is 
without merit. 

The National Benefit Life Insurance Co., corpora¬ 
tion, was not, and could not be dissolved in the Pinkett 
case. In the following cases it was held that a corpora¬ 
tion is not dissolved because a receiver of its assets 
has been appointed by reason of its insolvency, unless 
the court appointing the receiver has, under the au¬ 
thority of a statute, issued an injunction against the 
exercise of its franchises, which injunction is made 
tantamount to a dissolution. Steinhauer v. Colmar, 11 
Colo. App. 494; Boston Glass Manufactory v. Lang- 
don, 24 Pick. (Mass) 49, State v. Second Judicial Dis¬ 
trict, 22 Mont. 220; Decker v. Gardner, 124 N. Y. 334, 
11 L. R. A. 480; Kirkpatrick v. State Bd. Assessors, 57 
N. J. L. 53. 

Receivers Clark and Bryan are not parties to this 
dissolution suit and they have no right to insert their 



names in the record as appellants. They did not ask 
the court below to make them parties, nor did they ob¬ 
tain permission of the court below to appeal from the 
decree against the defendant corporation in this dis¬ 
solution suit. A person not a party or privy to a 
judgment or decree cannot appeal therefrom. Ex 
parte Cutting, 94 U. S. 14; Onion v. Liverpool etc. Jus. 
Co., 109 U. S. 168, 173; El well v. Fosdick, 134 U. S. 
500, 513; Farmers’ Loan etc. Co. v. Waterman, 106 
IT. S. 265, 269; Sage v. Central R. Co., 93 U. S. 412. 

Where a party appealing- was not a party to a suit, 
nor does it appear that he ever asked to be made a 
party, his application for an appeal will be denied. 
Ex parte Cockcroft, 104 U. S. 578. 

Xo persons but those appearing to be parties on the 
record can be permitted to be heard on an appeal or 
writ of error, Harrison v. Nixon, 9 Peters 483, 484; 
El well v. Fosdick, 134 U. S. 500; Connell sville etc. R. 
Co. v. Baltimore, 154 U. S. 553. 

A writ of error cannot be sued by persons who are 
not parties to the record in a matter arising after exe¬ 
cution by strangers to the judgment and proceedings, 
and where the error assigned is an order of the court 
disposing of certain funds in their possession con¬ 
nected with the record. Bayard v. Lombard, 9 
Howard, 530. 

It is a well settled maxim of the law that “no 
person can bring a writ of error to reverse a judg¬ 
ment who is not a party or privy to the record.” A 
writ of error lies when a man is grieved by an error 
in the foundation, proceeding, judgment, or execution 
in suit. Boyle, v. Zacharie, 6 Peters 655; Bayard v. 
Lombard, 9 IIow. 536. Where the only party to the 
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decree in the lower court is a railroad company and it 
is a decree of that court which the writ of error seeks 
to review it is properly brought in the name of the 
railroad company alone. Railroads v. Johnson, 15 
Wall. 8. 

In ejectment, the tenant in possession having neg¬ 
lected to appear and have herself made a defendant 
in the court below cannot have a writ of error to the 
judgment against the casual ejector. Connor v. Rough, 
18 How. 374. 

Writs of error to remove the judgment of an inferior 
tribunal to the Supreme Court of the United States are 
under the Act of Congress governed by the principles 
and usages of the common law. And it is well settled 
in all common law courts that no one can bring up as 
plaintiff in a writ of error the judgment of an inferior 
court to a superior one unless he was a party to the 
judgment in the court below; nor can any one be made 
a defendant in a writ of error who was not a party 
to the judgment in the inferior court. Payne v. Niles, 
20 How. 219. 

Where in a suit for the foreclosure of a mortgage, 
the mortgagee is satisfied with the decree as entered, 
the mortgagor cannot appeal from the decree of fore¬ 
closure. Indiana Southern Ry. Co. v. Liverpool etc. 
Ins. Co., 109 U. S. 168. 

The decree in the instant statutory proceeding being 
for the dissolution of the defendant corporation, Clark 
and Bryan have no legal or equitable interest in the 
controversy. In Basket v. Hassel, 107 U. S. 602, the 
court held that persons who have no legal interest, 
either in maintaining or reversing a decree, are not 
necessary parties to the appeal. See, also, Cox v. 
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United States, 6 Peters 181, 182; Germaine v. Mason, 
12 Wall. 259, 261; Simpson v. Greely, 20 Wall. 152. 

An appeal by an administrator de bonis non is ir¬ 
regular unless lie is first made a party in the court 
below, either upon his own application or that of the 
complainants according to the rules and practice in 
chancery proceedings. Taylor v. Savage, 1 Howard 
282. 

The suing out of a writ of error is the beginning of 
a new suit. Sliolty v. McIntyre, 139 Ill. 171. 

After final decree declaring that a corporation should 
be dissolved, do receivers of the corporation, in another 
suit, who merely have custody of the assets of the cor¬ 
poration, become parties appellant in a dissolution 
suit, within the meaning of Rule 17a, Rules of Civil 
Procedure of United States District Courts, which pro¬ 
vides that every action shall be prosecuted in the name 
of the real party in interest? Is the status of receivers 
(■lark and Bryan within the meaning of the decision of 
this court, in Ileiskel v. Mozie, 65 App. Cas. D. C. 255, 
257? In that case this court held that “parties” within 
the statute authorizing parties to manage litigation 
personally mean real parties in interest, excluding 
agents and attorneys in fact Jud. Code, sec. 272, 28 
U. S. C. A., sec. 394; and that to determine whether a 
person offering to conduct litigation personally is real 
party in interest, the court looks through shadow to 
substance. 

In that case, page 257, this court said: 

“We think the words ‘the parties’ used in the 
statute mean the parties in interest—the real, 
beneficial owners of the claims asserted in the suit, 
and by implication that it excludes agents and at- 




tornevs in fact and confines the representation, 
where the party whose right is actually involved 
does not appear in person, to attorneys and coun¬ 
sellors at law. It cannot be doubted, we think, 
that the assignment of a claim against another, 
made solely for the purpose of permitting the as¬ 
signee—not an attorney—to conduct the litigation 
in proper person, would be colorable only and, 
therefore, insufficient to accomplish the purpose; 
and this, for the reason that such an assignment 
would transfer onlv a naked legal title, or, perhaps 
more accurately, no more than an agency—a power 
without an interest and in such case there would be 
lacking that element of personal interest alone 
which permits the management of an action at 
law in a court by someone other than an attorney 
at law.” 

If an assignee by voluntary assignment for the pur¬ 
pose of bringing a suit is not “a real party in interest” 
we submit that a receiver, appointed by a court, as a 
custodian of the assets of a corporation cannot by oper¬ 
ation of law be said to have acquired the franchise of 
the corporation, and thereby become the ‘‘real party 
in interest” to oppose the dissolution of the corpora¬ 
tion. 

In Shalty v. McIntyre, supra, the court held: ‘‘Rev. 
Stat. chap. 3, sec. 123, which provides that from a judg¬ 
ment of the county court an appeal shall be allowed in 
favor of a person who may consider himself aggrieved, 
does not apply so as to permit an appeal from a judg¬ 
ment recovered in an action in a circuit court against 
an administrator for a trespass by his intestate where 
S., one of the nominal plaintiffs sues out error in the 
name of the administrator .” (Italics supplied). The 
court also held that “where the writ of error was sued 
out without the knowledge or consent of the admin- 
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istrator, lie liad a right to have it dismissed on his mo¬ 
tion.” 

This court held, in the case of Hallam v. Oppen- 

heimer, 3 App. Cas. D. C. 329, that trustees to sell real 

estate, under an order of the lower court, had no right 

of appeal to this court from an order refusing to ratify 

a sale made bv them. This court held that trustees 
% 

acting as the mere ministerial officers of the court had 
no right or power to bring the case here on appeal any 
more than a sheriff or marshal would have to prosecute 
an appeal from an order setting aside a sale. 

In Stair ex rel. Casscdy v. Interstate Fisheries Co., 
78 Pac. (Wash.) 202, the court held that a receiver, 
who was removed, had no right of appeal therefrom, 
no matter how much the receiver may have felt ag¬ 
grieved at the action of the court in removing him. 
He individually cannot complain. The court said that 
a party to the action could appeal from the order re¬ 
moving the receiver, but no such right belongs to the 
receiver. The court said: “But whether he person¬ 
ally shall or shall not continue as receiver is a question 
he has no right to litigate.” 

In the following cases the receivers were denied the 
right of appeal; Coffey v. Gay, 67 So. (Ala.) 681; Mc¬ 
Kinnon v. Wolfcnden, 47 N. W. (Wis.) 436; Cobbs, Re¬ 
ceiver v. Vizand, Inc., 62 Ala. 730; Chicago Tile Co. v. 
Caldwell, 58 Ill. 219. 

In Screven v. Clark, 48 Ga. 41, the court said that 
the foundation of the rule is that it is always for the 
court itself to determine whether it shall be “dragged 
into litigation.” 

In Louisville & St. L. Consolidated R. R. Co. v. 
Surwald, 37 X. E. 909, it was held that as a general 
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rule the writ of error should be sued out in the same 
names in which the proceeding in the circuit court was 
conducted; that although there had been a consolida¬ 
tion of the party of record with the one seeking to 
appeal, the right of appeal was denied. 

In Ratliff cl ux v. Ratten, 37 \Y. Va. 1*27, the court 
held that “where an appeal appears to have been ap¬ 
plied for and obtained from a decree by a trustee for 
real estate of his cestui que trust, and after said ap¬ 
peal has been perfected said cestui que trust dismisses 
the appeal, as far as she is concerned, and the trustee 
does not appear to have any personal or private in¬ 
terest in the matter in controversy, it should be dis¬ 
missed as to such trustee also under circumstances 
such as appear in this case.” 

A third person cannot take an appeal in the name of 
the party to the decision merely because it may affect 
his interest adversely. Column v. TYcs/ Va. Coal Co., 
25 \Y. Va. 148; McIntyre v. Sholty, 143 Ill. 17. 

In ex parte Dorr, 3 Howard, 104, the court held that 
a writ of error cannot be prosecuted at the instance of 
next friend for the benefit of a party to the record with¬ 
out his consent. 

In Irwin v. Arninth, 129 Ind. 340, the court held that 
a mere amicus curiae appearing in the trial court pro¬ 
ceeding cannot appeal from any decision in the case, 
even though the trial court may have allowed him to 
introduce evidence for his own benefit. See, also, Mar¬ 
tin v. Tayley, 119 Mass. 116. 

In Dalhkermeyer v. Scholtes, 3 S. D. 124, the court 
held that “an appeal will be dismissed when it is shown 
by satisfactory evidence that it was or is being prose- 
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cuted without authority, and against the desire or 
wish of the appellant.” 

Creditors of an unsuccessful party cannot appeal 
from the judgment against them. Sherrer v. Collins, 
17 X. J. L. 1S1; Clapp v. Ely, 27 N. J. L. 555; Evans v. 
Adams, 15 N. J. L. 373. Therefore, if Clark and Bryan, 
receivers, claim that they represent creditors of the 
defendant corporation, administering the affairs of 
that company in the Pinkett case, and that they have 
been superseded in the instant dissolution suit by an¬ 
other receiver, said Clark and Bryan have no right 
of appeal in this case. 

A receiver cannot appeal from an order removing 
him unless he is a party to the action in which he was 
appointed. Connor v. Bolden, 8 Daly (N. Y.) 257. A 
receiver has no right of appeal from an order of 
court removing him from office, for that is a matter 
of discretion with the court appointing him, and he 
holds his position by the sufferance of the court. 
Miller v. Lehman, 87 Ala. 517; Milwaukee v. R. R. Co., 
131 U. S. Appendix lxxxi; Parson v. Gotham, 177 Ill. 
137; Detroit First Natl. Bk. v. E. T. Barnum Wire etc. 
Works, 60 Mich. 487; Matter of Colvin, 3 Md. Ch. 302. 

A receiver cannot appeal from a judgment establish¬ 
ing rights of creditors with regard to each other, as 
the estate is not thereby aggrieved. Ross v. Wigg, 100 
X. Y. 243; Chicago Title etc. Co. v. Caldivell, 58 Ill. 
App. 219. A receiver may appeal from a decree which 
affects his personal rights, for therein he has an in¬ 
terest, as from a decree refusing him proper compensa¬ 
tion. Bos worth v. Terminal R. Assn., 80 Fed. 969. But, 
in the instant proceeding, Clark and Bryan are silent 
as to commissions, it is presumed, for the reason, that 




they have already received such enormous sums and 
expended such extraordinary administration amounts 
during the past seven years and sustained such enor¬ 
mous losses in the handling of the affairs of the defend¬ 
ant company. At any rate, they made no contention 
before Mr. Justice Gordon in respect to additional 
commissions or allowances. If thev think thev have a 

V •> 

claim it can be presented in this dissolution suit. 

If the receivers were plaintiffs or defendants or 
intervenors a different question would be presented. 

In paragraph 1 of the decree (R. p. 131) it is pro¬ 
vided that “such decree of dissolution to be hereafter 
entered in this cause.” That provision embodies the 
suggestion of counsel for the receivers to the trial 
court at the final hearing (R. pp. 37-38). We submit 
that opposing counsel for the receivers assume a posi¬ 
tion in this court contrary to that taken in the trial 
court. 

Point 10, Appellants’ Statement of Points, is that: 

“The bill of complaint in the instant case is in¬ 
sufficient under this statute to entitle plaintiff to 
a decree of dissolution.” 

Opposing counsel conceded in the trial court that 
appellees were entitled to a decree of dissolution in 
this case. “A man may not take contradictory posi¬ 
tions.” Robb v. Vos , 155 U. S. 13, 43. 

One who consents to a judgment in favor of his ad¬ 
versary for the express purpose of taking an appeal 
therefrom is estopped to contest the judgment, and his 
appeal will be dismissed. Ganss v. Goldcnbcrg, 39 App. 
Cas. D. C. 597. 
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In United States v. Babbitt, 104 U. S. 767, it ap¬ 
peared that the Court of Claims decided a question on 
longevity pay of an army officer adversely to the 
plaintiff, and the case in which it arose was one of a 
class, and as a judgment against him could not, by 
reason of the amount in controversy, be reviewed, a 
pro forma judgment was by consent of the Attorney 
General rendered against the United States on a claim 
for such pay. The Supreme Court held that the con¬ 
sent so given was a waiver of any error, citing Pacific 
Railroad v. Ketchinn, 101 U. S. 289. 

The instant dissolution proceeding is a class suit. 
Auburn Button Works, Inc. v. Perryman Electric Com¬ 
pany, 107 X. J. Eq. Hep. 554 (1931). 

The notice of appeal is a general appeal. Hence, it 
appears that the receivers, although they conceded in 
the trial court that the plaintiff was entitled to a decree 
dissolving the defendant corporation, have changed 
their position, and they are now seeking to reverse the 
decree of Justice Gordon which adjudicated that the 
plaintiff is entitled to a decree dissolving the defendant 
corporation. 

"We respectfully submit that our motion to dismiss 
should be granted. 
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ARGUMENT ON MERITS. 

The Plaintiff, The Shaw-Walker Company, Is Entitled 
to the Relief Prayed. 

Opposing counsel contend (their Brief, pp. 33-34) 
that the plaintiff could not bring itself within the pro¬ 
visions of the statute to maintain a bill for the dissolu¬ 
tion of the defendant corporation. 

Section 794, D. C. Code (1924), T. 5, sec. 416, D. C. 
Code (1929) provides that whenever any corporation 
in the District has remained insolvent for a year, or 
has neglected or refused for that period to pay and 
discharge its notes or other evidences of debt, or has 
for that period, suspended its ordinary and lawful 
business, a bill mav be filed bv the district attornev as 
aforesaid, for the dissolution of said corporation, or 
if he shall decline to do so, on the application of any 
judgment creditor of said corporation the said judg¬ 
ment creditor, if an execution upon his judgment shall 
be returned unsatisfied, in whole or in part, may file 
such bill. 

The case made by the plaintiff, The Shaw-Walker 
Company, is stronger than the statute requires. 

The bill, filed May 12, 1933 (R. p. 1), alleges, inter 
alia: 

(a) That the defendant is a District of Columbia 
corporation, Par. 2 (R. p. 2); 

(b) That it is now, and has remained hopelessly in- 
. solvent, for more than a year and (the statute says 

one year, or) Par. 4 (R. pp. 2-3); 



85 


(c) That it has neglected and (statute or) for that 
period to pay and discharge its notes or other evi¬ 
dences of debt, Par. 4 (R. p. 3); 

(d) That it has, for that period, suspended its ordi¬ 
nary and lawful business, Par. 4 (R. p. 3); 

(e) That plaintiff, on January 27, 1933, recovered a 
judgment against the defendant corporation, by per¬ 
sonal service by the Marshal on John T. Risher, Presi¬ 
dent of the defendant corporation (R. pp. 175-176), 
in the Municipal Court of the District of Columbia, for 
$818.02, with interest and costs; that thereafter the 
writ of fieri facias issued and was duly returned by 
the Marshal nulla bona; that thereafter a transcript 
of said judgment was docketed in the Supreme Court 
of the District of Columbia (now District Court), 
known as Judgment Docket 2, Municipal Court, Judg¬ 
ment No. 2637; that thereafter, on to wit: February 
17, 1933, the writ of fieri facias issued out of said last 
named court to the Marshal, who, on to wit: May 11, 
1933, duly returned the said writ nulla bona, and that 
the said judgment, interest and costs now remain en¬ 
tirely unsatisfied and unpaid, copy thereof being at¬ 
tached to the bill, marked Exhibit No. 1, and prayed to 
be made part thereof; that the entire judgment, in¬ 
cluding interests and costs, is now owing to the plain¬ 
tiff, exclusive of all set-otfs and just grounds of 
defense. Par. 3 (R. p. 2); 

(f) That before filing this bill of complaint against 
the defendant, plaintiff applied to the United States 
district attorney for the District of Columbia and re¬ 
quested him to bring suit for the dissolution of the 
defendant corporation, as authorized by the District 
Code, but that the district attorney declined to do so, 
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and advised the plaintiff, by its counsel, that he did so 
decline, stating that the plaintiff was at liberty to 
bring suit if it saw fit to do so, as it now hereby does. 
Par. 9 (R. p. 7); 

(g) That the ordinary and lawful business of the 
defendant corporation now stands suspended and there 
is no reasonable expectation or hope that the same 
may be revived by the defendant corporation in view 
of its insolvencv, and mav not be carried on bv it in an 
ordinarv and lawful wav, and that bv reason of said 
insolvency of the defendant corporation and said 
neglect and refusal of the defendant for more than a 
year immediately before the filing of the plaintiff’s 
bill to pay and discharge its notes or other evidences 
of debt, including the judgment debt of the plaintiff, 
and further, by reason of its suspension for more than 
a year before the filing of the bill, of the defendant’s 
ordinary and lawful business, a decree dissolving said 
corporation should be entered by the court in this case. 
Par. 4 (R. p. 3); 

(h) Par. 5 (R. p. 3) alleges that defendant corpora¬ 
tion has been in the hands of receivers since September 
24, 1931, to the date of the filing of the bill, May 12, 
1933; 

(i) The stipulation between counsel, Par. 2-3a (R. p. 
21) sets forth the recovery of judgment by the plain¬ 
tiff (and also of intervener’s judgment) against the 
defendant corporation, filing of the transcripts thereof 
in the Supreme Court, issuance of writs of fieri facias 
in Municipal and Supreme Courts, two returns of the 
Marshal of nulla bona on the judgments of plaintiff 
and intervener; 
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(j) Par. No. 5 ] />, Stipulation (R. pp. 20-1), recites 
that John T. Risher, a stockholder of record of the 
defendant corporation, was on June 17, 1931, elected 
director and president of the defendant corporation; 

(k) Par. 6, Stipulation (R. p. 21), sets forth that 
said John T. Risher presided at special meetings of the 
Board of Directors of the said corporation when held, 
from June IS, 1931, to September 10, 1931, and re¬ 
ported to said Board various matters of official busi¬ 
ness of the company as appears from pages 19 to 81 
of the Minute Book of the defendant; that subsequent 
to the election on June 17, 1931, of John T. Risher as 
president of defendant corporation, the Minute Book 
of the defendant corporation shows no subsequent elec¬ 
tion of a president to succeed said John T. Risher, to 
the date of this stipulation; 

(l) Counsel for appellant, at final hearing (R. p. 
27), stated in open court: 

“Mr. Risher was designated as president, I 
never made any question about that.” 

At final hearing, the following occurred: 

“The court: * * # What they [referring to plain¬ 
tiff and intervener] have alleged in the pleadings 
have all been admitted.” (R. p. 80) 

“Mr. Laws: It has practically all been ad¬ 
mitted.” * * * (R. p. 80) 

Plaintiff’s Suit at Law Against Defendant Corpora¬ 
tion Proper. 

One having a cause of action against a corporation 
for which a receiver has been appointed may never¬ 
theless sue the corporation thereon. 
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McDermott v. Crook, 20 App. Cas. D. C. 465; 

Howard v. dies. li. Co., 11 App. Cas. D. C. 300; 

Paddock v. Staley, 13 Col. A. 363. 

In the last ease cited, the court held that the right 
of creditors to sue a corporation is not impaired by 
reason of the pendency of receivership proceedings 
which were not begun for the purpose of winding up 
and dissolving the corporation, but simply to obtain an 
accounting and to put the possession of the property 
in the meantime in an officer of the court for manage¬ 
ment and control pending the filial decree. 

In McDermott v. Crook, supra, this court held that 
the possession of the receiver is not the possession of 
the corporation but is adverse and antagonistic there¬ 
to ; and the corporation does not in any manner control 
either the receiver or his employees; that the negligent 
acts or wrongs committed by the corporation, before 
the appointment of the.receiver, are independent trans¬ 
actions for which the corporation alone is responsible. 
In that case, it was held that an action to recover 
damages for personal injuries is not maintainable 
against the receiver of a corporation, where the alleged 
negligent act was committed by the corporation before 
his appointment, and that on demurrer by the receiver, 
where he was joined with the corporation as defendant, 
the receiver’s demurrer should be sustained and the 
cause allowed to proceed against the corporation. 

A judgment obtained against a corporation is valid 
and binding against the corporation and by the weight 
of authority against its receiver. Sigua Iron Co. v. 
Brown , 171 X. Y. 4S8; Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 383. 
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This right of action exists until judgment is ren¬ 
dered by a court of competent jurisdiction dissolving 
the corporation and ending its existence. Weigen v. 
Council Bluffs Ins. Co.. 104 Iowa 410; Pringle v. Wool- 
worth, 90 N. Y. 502, and includes all causes of action 
for which it may be or become liable in personam. 
Heath v. Missouri etc. R. Co., S3 Mo. 617. The judg¬ 
ment conclusively establishes the validity and the 
amount of the claim in suit as against the other credi¬ 
tors and the receiver. Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 383. The receiver cannot thereafter 
raise questions litigated in the action against the com¬ 
pany, Pringle v. Wool worth, 90 N. Y. 502. 

In Brown v. Delafield & Baxter Cement Co., 1 App. 
Cas. D. C., 232, 235, this court said: “The authorities 
are practically unanimous to the effect that a corpo¬ 
ration does not lose its franchise or become legally dis¬ 
solved by discontinuing its business, ceasing to main¬ 
tain an office or to elect officers or by becoming hope¬ 
lessly insolvent. 2 Morawetz on Corp., Secs. 1008, 
1010, 1011.” Reaffirmed, Fields v. United States , 27 
App. Cas. D. C., 433, 445. In Howard v. C. <& O. R. Co., 
11 App. Cas. D. C., 300, this court held that the decree 
of a court of another jurisdiction, appointing receivers 
of a corporation doing business in this District, does 
not operate as a transfer of the property of the cor¬ 
poration situated here, or the discontinuance of its 
resident office, and service of process upon its local 
agent is valid when he continues in charge of the office 
though employed by the receiver. 

In Chemical Nat. Bank v. Hartford Deposit Co., 161 
CJ. S. 1, 7, 8, 9, the court held that the legal existence 
of a corporation is not cut short by its insolvency and 
the consequent appointment of a receiver. 
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The steps taken by the plaintiff in filing’ its judgment 
in the Supreme Court, D. C., were entirely regular. 
See Title 18, see. 233, Code, D. C. 1929, “Docketing 
judgment in supreme court” (Mar. 3, 1901, 31 Stat. 
1194, e. 854, sec. 29; June 30,1902, 32 Stat. 521, c. 1329; 
Feb. 17, 1909, 35 Stat. 623, c. 134); Mehler v. Cornwell, 
3 App. Cas. D. C. 92 (1894), citing Barth v. IIeider, 7 
D. C. Rep. 71 (1870), and Clark v. Bradley Co., 6 App. 
Cas. I). C. 448, in which cases the court held a nulla 
bona return valid even if made before return day. 

In the Mehler-Cornwell case, this court held (pp. 92, 
97, 98, 99) that it is doubtful whether, when a judgment 
debtor is unquestionably insolvent, the issue of execu¬ 
tion is a prerequisite to equitable interference. 

The court says: 

“The right to ask equitable relief in this case, 
however, does not depend upon the exceptions 
above stated, for an execution was in fact issued 
and returned unsatisfied, although within a few 
days after its issue. In Forbes v. Waller, 25 X. Y. 
430. the execution issued June 2 and was returned 
June 9, by order of the plaintiff’s attorney, for 
the reason that there was no property that could 
be seized thereunder; and the court sustained the 
right to file the bill. As regards the manner in 
which the return was made the court said: ‘That 
the return has been made by the sheriff at the re¬ 
quest of the plaintiff does not affect the ulterior 
proceedings by action, unless the debtor has prop¬ 
erty which could be reached by execution.’ The 
return is unquestionably good, at least until its 
verity shall have been impeached; and it is not 
clear that it could be impeached at all, except in 
a direct proceeding for that purpose. Smith v. 
Gaines, 93 U. S. 343. 
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“That a creditor’s bill could be maintained upon 
the return of an execution before its regular re¬ 
turn period had expired, has been expressly held 
by the Supreme Court of this District in Barth v. 
IIeider, 7 D. C. 71, decided in 1870. In that case 
the execution was returned within 6 days after 
its date; and the practice authorized by it has 
been upheld in several decisions by the general 
term which have not been reported.” 

Sections 1785-6, Code Civ. Proc. of New York (see 
People v. N. Y. City By. Co., 107 N. Y. Supp. 247), pro¬ 
vide that an action inav be maintained bv the Attorney 

• * w 

General in the name of the people to dissolve a corpo¬ 
ration of New York when the corporation has re¬ 
mained insolvent for at least one year. 

In the case of The People of the State of New York 
v. The Chemical Co., 118 App. Div. 437 (cited approv¬ 
ingly in In re Schultz, 22 P. Supp. 616), was an action 
for dissolution by the Attorney General upon the 
ground that the defendant has remained insolvent and 
had failed to discharge its notes for one year. After 
hearing, in which insolvency and the failure to pay the 
notes were admitted, the court held that the action was 
justified. 

The court also held that where the answer admits 
that the defendant suspended its ordinary and lawful 
business for more than a year owing to bankruptcy 
proceedings brought against it, a dissolution of the 
corporation under the statute is proper.” 

Also held: 

“So too, a dissolution is proper when the cor¬ 
porate notes have not been paid for more than one 
year, although the corporation has been dis- 
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charged in bankruptcy, the discharge not operat¬ 
ing as payment or protecting the corporation from 
an action to dissolve it. 

“Whether or no the court may exercise its dis¬ 
cretion in an action for the dissolution of a corpo¬ 
ration, when the plaintiff has shown the statutory 
requisites for a dissolution, a decree therefor 
should be granted.” 

In reversing, the court said (p. 440): 

“It is true that the notes held by the Union 
National Bank of Troy so far as they have not 
been paid by dividends from the bankrupt estate, 
have been discharged in bankruptcy, but such a 
discharge is not a payment of the notes (Duseu- 
burg v. Hoyt , 53 X. Y. 521). The legislature have 
seen fit to provide that a corporation must ‘pay 
and discharge’ its obligations to save itself from 
being subjected to an action of this character. 
That it has not done and it has allowed these notes 
to remain outstanding and unpaid for more than 
one year. The fact that it has received a discharge 
in bankruptcy cannot avail to save its corporate 
life, for the statute has decreed otherwise. (Code 
Civ*. Proc., sec. 1785, subd. 2.) * * # The defend¬ 
ant, however, claims that the statute is simply per¬ 
missive and that the court may or may not, as it 
deems wise in the exercise of its discretion, award 
judgment dissolving a corporation, even though 
the facts justifying dissolution may be found. 

“Even if it should be assumed that the court 
had some discretion in actions of this kind, it 
would evidently not be a proper exercise of it, 
when a cause of action is clearly established, for 
the court to prevent the law from taking its course 
and from being made effective. The plaintiff, 
having shown facts which under the law are 
clearlv sufficient to sustain an action dissolving 
a corporation, should have been awarded a judg¬ 
ment for that purpose.” (Italics supplied.) 
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Cessation of business when arising from certain de¬ 
fined causes is made a dissolution by statute in certain 
states, and where the suspension is shown to have 
been caused in one of the ways defined by statute, 
ground for dissolution exists. Miller v. Ilerzberg, 
(Ala.) 81 So. 555; Stoltz v. Scott, 23 Ida. 104. The 
terms of the statute are mandatory, and admit no ex¬ 
cuse or explanation of the suspension. Whitman v. 
Citizens Bank, 110 Fed. 503, 49 C. C. A. 122; Salina 
National Bank v. Prescott, 60 Ivans. 490; Lake Ontario 
Nat. Bank v. Onondaga County Bank, 7 Hun (X. Y.) 
549; Williams v. Croft Hat etc., 82 W. Va. 549. 

Even where the suspension is temporary only, and 
ordered by the directors for sound business reasons, 
if it exists for the statutory period, the ground for 
dissolution exists. In re Jackson Mar. Ins. Co., 4 
Sandf. Cli. (N. Y.) 559. 

The suspension of business contemplated by these 
statutes is a suspension of ordinary business for which 
the corporation was organized. Brigham v. Nathan, 
62 Kans. 243; Pfandier Process Fermentation Co. 45 
Hun (N. Y.) 10. 

If the ordinary business has been suspended for the 
statutory period, grounds exist for a proceeding under 
the statute, Brigham v. Nathan, 62 Kans. 243, although 
business incidental to the winding up of the corpora¬ 
tion’s affairs may have been transacted during that 
period. Brigham v. Nathan, supra. 

The transaction of business within the meaning of 
the term is the business authorized by the charter. 
People v. N. Y. City etc. R. Co., 21 N. Y. S. 373, af¬ 
firmed 137 X. Y. 606. 
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It is not necessary under these statutes that the 
suspension of business should have been voluntary. 
Hart v. Boston etc., It. Co., 40 Conn. 524; Shellabarger 
Mill, etc. Co. v. Willing, 81 Ill. A. 30. If it is enforced 
by legal proceedings or other causes which the cor¬ 
poration could not successf ully resist, proceedings may 
be had against it nevertheless for a dissolution under 
the terms of the statute. Ilart v. Boston, etc. R. Co., 
supra; Shellabarger Mill etc., Co. v. Willing, supra; 
People v. Troy Chemical Co., 118 App. Div. 437. 

In Hart v. Boston, etc., R. Co., supra, the court held 
that an application for a decree to wind up a corpora¬ 
tion, under a statute which authorizes the court to pass 
such a decree whenever a corporation has abandoned 
the corporate business and neglected for an unreason¬ 
able time to wind up its affairs, is not defeated by the 
fact that the corporation had been carried into bank¬ 
ruptcy and that its assets were in the hands of as¬ 
signees in bankruptcy, nor by the fact that the abandon¬ 
ment of its business by the company has not been of 
free choice. 

Under a statute, authorizing a court of equity to 
appoint a receiver and dissolve a corporation where it 
ceases to do business, such authority attaches where 
its property is seized on judgments, amounting nearly 
to its assets, and it is about to be sold, and it has no 
means with which to extricate itself. Shellabarger Mill 
etc. Co., v. Willing, supra. 

Ordinarily, statutes do not make the dissolution on 
grounds of suspension of business a dissolution ipso 
facto, but furnish ground for a judgment of dissolu¬ 
tion in a proper proceeding prescribed for that pur¬ 
pose. Atty. Gen. v. Grand Rapids Sticky Fly Paper 
Co., 144 Mich. 221; Brock v. Poor, 216 X. Y. 3S7; Atty. 
Gen. v. Superior etc., R. Co., 93 Wis. 604. 
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It Was Not Error To Overrule Receivers’ Motion To 
File Supplemental Answer After The Court Had 
Decided Case On Its Merits. 


The cause came on for final hearing prior to Decem¬ 
ber 10,1937, and was continued from time to time until 
December 10, 1937, when the hearing was concluded 
and the court took the cause under advisement (R. pp. 
22-24-100; 117). 

Justice Gordon, who heard the case, filed his written 
opinion on November 14, 1938 (R. pp. 106-117). 


The opinion sets forth that he examined the record 
in the Pinkett case, which is an exceedingly volumin¬ 
ous one. In fact, it is very doubtful if there ever was 
a receivership case in this jurisdiction with a record 


as large as the Pinkett case. 


It is safe to say that after Justice Gordon read the 
Pinkett case, or the essential parts thereof, he reached 
the conclusion that in the exercise of a sound judicial 
discretion he could not possibly approve the adminis¬ 
tration of Receivers Gilbert A. Clark and Frank B. 
Bryan, Jr., and, therefore, he was compelled not to 
tender the appointment to them as Receivers in this 
dissolution suit. 

Whilst the cause was under advisement by the court, 
Gilbert A. Clark and Frank B. Bryan, Jr., ‘‘as Re¬ 
ceivers” of the defendant corporation—and not the 
defendant corporation itself—filed a motion (R. pp. 
100-106) “for leave to file a supplemental answer” 
but did not call the motion to the attention of the court 
until November 21, 1938, that is to say, not until after 




96 


the court liad tiled its written opinion deciding- the case 
on its merits. The Receivers permitted the motion to 
remain tucked away in the files and took their chances 
on a favorable decision of the case. When the Receiv¬ 
ers and their counsel were advised of the decision of 
the court on November 14, 1938, they waited until 
November 21, 1938, before informing the court that 
they had filed a motion on July 19, 1938, for leave to 
file a supplemental answer. The Receivers tiled, on 
November 21, 1938, a motion for a rehearing (R. p. 
117). A motion for rehearing in an equity cause, being 
equivalent to a motion for a new trial in an action at 
law, the overruling of such a motion is not appealable. 
Therefore, the Receivers noted no objection or excep¬ 
tion to the overruling of their motion for a rehearing 
and no error has been, or could be assigned in respect 
to the order entered by the court (R. pp. 117-8). 

Although the receivers did not object or except to 
the order of the court dated February 6, 1939 (R. pp. 
118-9) overruling their motion “for leave to file a 
supplemental answer,” and although no error is as¬ 
signed thereon in the Statement of Points (R. pp. 
134-5) intended to be relied on in this court, yet the 
receivers’ counsel in their brief (pp. 39-40) contend 
that error was committed by the trial court in not 
granting the motion of receivers “for leave to file 
supplemental answer”. 

The proposed supplemental answer sets forth that 
The Sliaw-Walker Company and Intervener Shine-All 
Sales Company filed, on February 21, 1938—over two 
months after the case was finally submitted to the 
court—with the Auditor in the Pinkett case, their 
claims against The National Benefit Life Insurance 



97 


Company based on their judgments, and that the filing 
of such proofs constitute an election and the abandon¬ 
ment of this dissolution suit. 

The order of the court, dated February 6, 1939 (R. 
p. 117) is as follows: 

“This cause was heard upon final hearing on 
December 10, 1937, and after hearing all of the 
evidence submitted by the respective parties, and 
after arguments of counsel representing the plain¬ 
tiff, the interveners and the defendant, by Gilbert 
A. Clark and Frank B. Bryan, Jr., acting as Re¬ 
ceivers in the case entitled John Randolph Pinkett 
v. The National Benefit Life Insurance Company, 
corporation, Equity No. 53,391, pending in this 
court; and thereupon the court took the cause 
under advisement, and the court on November 
14, 1938, decided the issues involved in this cause, 
as appears by its written opinion, filed herein; 
and thereafter on November 21, 1938, the defend¬ 
ant corporation, by its Receivers, through their 
counsel, filed a motion herein for a rehearing of 
this cause, and on said 21st day of November, 
1938, for the first time brought to the attention of 
the court that the defendant by its said Receivers 
had filed on July 19, 1938, a motion for leave to 
file a supplemental answer herein; and on Decem¬ 
ber 19,1938, the said motions came on to be heard, 
and after argument by counsel representing all 
of the parties to this cause, and after considera¬ 
tion of the same, as well as written briefs sub¬ 
mitted by the respective parties, it is by the court 
this 6th day of February, 1939, adjudged, ordered 
and decreed that the said motions be, and they 
are hereby severally overruled and denied. Pey¬ 
ton Gordon, Justice.’’ 

The proofs of claims were filed with the Auditor on 
February 6, 1938, and all the verified claims were 
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turned over to the Receivers and their counsel for 
examination, yet the Receivers waited until .July 19, 
1938, to file their motion, and either intentionally or 
inadvcrtentlv neglected to call it to the attention of 
the court until after the court decided the case. Why? 
If the decision of Justice Ooimox had been favorable 
to the receivers in this dissolution case, the receivers 
would not need to call the court’s attention to their 
belated motion. If the decision were unfavorable to 
the receivers, then the receivers could press the mo¬ 
tion, and if permitted, it would have become a pleading 
in the case, the plaintiff would have been required to 
answer, necessitating the recasting of pleadings, and 
then a long delav would have ensued before a hearing 
would occur. 

Amendments of pleading are within the discretion 
of trial courts and unless gross abuse is shown there 
is no ground for reversal. $awyer v. Piper, 189 U. S. 
154. In U. S. Sav. Bk . et al., v. Morgentliau, et al., 66 
App. Cas. D. C. 234, it was held denial to file supple¬ 
mental bill not abuse of discretion of trial court. 

In Chunn v. Raihcay Co., 23 App. Cas. D. C. 551, 552, 
this court said: 

“The grant or refusal of leave to amend is a 
power entrusted to the trial courts that injustice 
and hardship may be prevented and the merits of 
the case fairly tried. Whether in the particular 
instance the leave should be granted or refused is 
a matter within the discretion of the trial court, 
and is not revicwable in the appellate court. 
German Evangelical Soc. v. Prospect Hill Ceme¬ 
tery, 2 App. D. C. 310; Brown v. Baltimore & Ohio 
R. Co., 6 App. D. C. 237, 242; Morris v. Wheat, 
11 App. D. C. 201. * * * ” 
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As no objection or exception was noted to the ruling 
of the court, in the instant case, and no error assigned 
thereon, the point is not before this court. But if the 
point is open for discussion, we contend there was no 
estoppel against the judgment creditors. McFadden 
Securities Co . v. Stoneleigh Garage, Inc., 60 App. Cas. 
D. C. 400, holding that finance company filing an affi¬ 
davit before the Auditor in an equity suit against con¬ 
ditional buyer’s tranferec setting out claim against 
conditional buyer is no waiver of lien of guaranty of 
payment; that the doctrine of election never applies 
to creditor having right to pursue more than one 
remedy. The decision of the Supreme Court in Fried- 
e rich sen v. Renard, 247 U. S. 207, 213, is quoted: “At 
best this doctrine of election of remedies is a harsh, 
and now largely obsolete rule, the scope of which 
should not be extended.” 

The instant dissolution suit is a class suit under the 
statute for the benefit of all creditors and to protect 
the public at large from imposition, and to promote and 
secure the general interest of the stockholders as well. 
The suit is by no means to satisfy the grievance of an 
individual. It is closely akin to a bankruptcy proceed¬ 
ing, and when it is pending, it cannot be dismissed 
without notice to creditors, just as creditors must be 
notified before the petitioning creditors in a bank¬ 
ruptcy case are allowed to dismiss once the proceeding 
is begun. See Auburn Button Works, Inc. v. Perry¬ 
man Electric Co., (1931) 107 N. J. Eq. Rep. 584. A 
dissolution suit is in the nature of an equitable quo war¬ 
ranto, or probate proceeding. It is winding up the af¬ 
fairs of a deceased corporation through an agent au¬ 
thorized by statute. He is, to a great extent, an inde¬ 
pendent ego, a new creature. Michel v. William Nccker, 
Inc., 90 X. J. Eq. 171. 
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By Sec. 774, D. C. (1924) Code, Title 5, sec. 397, D. 
0. Code (1929), it is provided that the receiver, upon 
giving; bond, in a dissolution suit, is vested with all the 
estate, real or personal, of the corporation, for the 
benefit of the creditors and stockholders of the corpo¬ 
ration. That is like a trustee in bankruptcy. And the 
rights of all creditors become fixed as of the date of 
the filing of the petition for dissolution. . Johnston v. 
Davis , 56 App. Cas. D. C. 15, 16. 

j 

The filing of the claims before the Auditor was not 
an implied abandonment of the instant statutory pro¬ 
ceeding for involuntary dissolution of the defendant 
corporation. An implied waiver in derogation of a 
statutory right is not favored by the courts, Colgate v. 
U. S. Leather Co.. 73 X. J. ICq. 72, and will not be in¬ 
ferred from doubtful facts, citing Foundry Mfg. Co. v. 
Farr. 96 Vt. 382. See, Dunbar v. Farnum, 114 A. L. R. 
996 (Vt. 1937), in which the court also held that: 

“To establish a waiver there must be an act of 
omission on the part of one charged with the 
waiver fairly evidencing an intention permanently 
to surrender the rights alleged to have been 
waived citing R. C. L., title “waiver”, sec. 5. 

Thus, in the case of Pine Lakes Iron Works v. La- 
Fayette Car Works, 53 Fed. 853, the court held that 
where a receiver knew of the pendency of a suit on a 
claim, which is afterward filed against him, a failure to 
refer to the pending suit at the time of the filing of the 
claim does not cause a waiver of the right to prosecute 
said action, nor constitute an election of remedies. 

If the court did not have jurisdiction of the subject 
matter in the Piukett case, Equity No. 53,391, and con¬ 
sequently did not have jurisdiction to appoint receivers 
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therein, the decree entered on final hearing which ap¬ 
pointed receivers, is void; therefore, it is immaterial 
in the instant proceeding, especially as between Clark 
and Bryan, not parties to this suit, on the one hand, 
and the defendant corporation (said defendant cor¬ 
poration not making the point) that the plaintiff and 
intervener Shine-All Sales Co., have asserted their 
claims before the Auditor in a void equity cause. The 
plaintiff and said intervener certainly cannot vitalize 
equity cause Xo. 53,391 and invest the court with 
jurisdiction, where none existed. Moreover, Clark and 
Bryan can claim no estoppel. There was no mutuality. 

The doctrine of election of remedies applies to the 
first decisive act of election. Having elected once 
by a decisive act, the commencement of a subsequent 
action cannot operate as an election of remedies so as 
to preclude the prosecution of the prior action. Chi¬ 
cago, etc. v. Railroad Co., 70 Nebr. 559; Lyle v. Craw¬ 
ford, 90 App. Div. G05; Moller v. Tuska, 2 Daly (X. Y.) 
207, affirmed 87 X. Y. 1G6; Ludington v. Patten, 111 
Wise. 208. 

Moreover, the new rules of Civil Procedure exclu¬ 
sively control the disposition of the proposed supple¬ 
mental answer of Clark and Bryan. See order, U. S. 
Court of Appeals, D. C., entered in case of Frederick 
J. Young, Receiver, United States Savings Bank v. 
Catherine C. Barry, Executrix, Special Xo. 2944, Court 
of Appeals D. C. (Equity Cause Xo. 56,140), in which 
the court below filed an opinion, on July 8, 1938, hold¬ 
ing that a court of equity had no jurisdiction in that 
case, transferring it to the law side; and that plaintiff- 
receiver should file a separate action at law against 
each stockholder, but this court, while denying the ap¬ 
plication of the plaintiff for a special appeal, decided, 
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after the new Rules of Civil Procedure had become ef¬ 
fective, “that the procedure must be under these Rules 
(Rules 2, 20a and 38), and the order will doubtless be 
modified to conform.” Accordingly, the trial court 
entered an order making New Rules applicable to the 
case. See Rule 24 (Intervention) and Rule 24(b) 
(Defenses.) 

If a court is without jurisdiction, there is no elec¬ 
tion or waiver. Hawkins v. Dannenberg, 234 Fed. 752. 

Clark and Bryan cite the cases of Bctlike v. Gray- 
burg Oil Co., 69 F. (2) 536. and Railroad Credit Cor¬ 
poration v. Fruit Growers Express Co., 63 App. Cas. 
1). C. 20S. These involve facts entirely different from 
the instant case. In those cases, those who filed claims 
in the receivership proceedings filed formal petitions of 
interventions, and finally received, by consent decrees, 
by compromise agreement and settlement, full satis¬ 
faction of said claims. 

Those cases differ vitally as to the time when the 
claims were filed in the receivership cases. The claims 
were filed, proven and paid prior to the institution of 
the independent suits brought by the claimants. 

Smith v. Gilmore, 7 App. Cas. 192, following Robb 
v. Vos, 155 U. S. 13, 43, holds that party having once 
elected will be precluded from going back and electing 
again. 

In the present case, the interveners and the plain¬ 
tiff first filed the instant dissolution suit, and, subse¬ 
quently, after a hearing upon the merits, filed their 
claims before the Auditor. There is no merit, we sub¬ 
mit, to the contention of Receivers Clark and Brvan 

* 

that this subsequent action on the part of the plaintiff 
and intervener have made a recovery in the instant 
suit impossible. 
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Under the old Equity Rule 13, Supreme Court, D. C. 
(being the same as Rule 37, former Federal Equity 
Rules adopted by the Supreme Court, U. S.), provided: 

“Any one claiming an interest in the litigation 
may at any time be permitted to assert his right 
by intervention, but the intervention shall be in 
subordination to, and in recognition of the pro¬ 
priety of the main proceeding.” 

It will be noted that the new Rule 24 of Civil Pro¬ 
cedure for the District Courts of the United States, al¬ 
lowing intervention in a cause, omits the requirement 
contained in the former Federal Equity Rule 37, (same 
as Rule 13, Supreme Court, D. C.) that intervention 
should be in subordination to, and in recognition of the 
propriety of the main proceedings. 

In this connection, Moore’s Federal Practice under 
the New Federal Rules, vol. 2, page 2375 (bottom) 
points out the difference is the language between the 
old and new rules as follows: 

“On the other hand, the intervention rule does 
not state, as did Equity Rule 37, that interven¬ 
tion must be in subordination to the main pro¬ 
ceedings. By implication, therefore, the rule 
negatives the subordination requirement of Equity 
Buie 37 omitted, it was superfluous to add that the 
intervener could litigate on the merits of claims of 
defense for which the intervention was per¬ 
mitted. # * * (Italics ours.) 

A party to a cause may, under Rule 12 (b) either by 
motion or to be included in his answer on merits include 
the following: (1) Lack of jurisdiction over the subject 
matter, (2) Lack of jurisdiction over the person, (3) 
Improper venue, (4) Insufficiency of process, (5) In- 
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sufficiency of service of process, (6) Failure to state a 
claim upon which relief can be granted. 

“Xo defense or objection is waived by being 
joined with one or more other defenses or objec¬ 
tions in a responsive pleading or motion.” (Rule 
12 (b). 

In Moore’s Federal Practice under the New Federal 
Rules, vol. 2, p. 2377, it is said: 

“An intervener, no matter whether his right to 
intervene be discretionary or absolute, may ques¬ 
tion the court’s real jurisdiction over the subject 
matter. A lack of real jurisdiction must be taken 
account of by the court itself, no matter how the 
question is raised , a court will hare to dismiss pro¬ 
ceedings over which it lacks such jurisdiction. A 
subordination rule which would presume to pre¬ 
vent the issue of a lack of real jurisdiction from 
being raised, would not be tying the hands of the 
intervener, but would rather tie the hands of the 
court. That an intervener may question the lack 
of real jurisdiction in Scatter good v. American 
Pipe (0. C. A. 3d, 1918), 248 Fed. 23. where the 
debtor corporation had not objected to the im¬ 
proper venue and had consented to the appoint¬ 
ment of a receiver, an intervening stockholder 
raised the question of the lack of jurisdiction and 
the propriety of the appointment of a receiver. 
The court stated that as to the lack of jurisdiction 
‘either the District Court or this court would be 
bound to take note of that fact (however the 
knowledge might be acquired) and to dismiss the 
bill of its own motion’ 249 Fed. 23, 23. * * *” 
(Italics ours.) 

And on page 2378, Moore’s, it is said: 

“In Cochrane v. W. F. Potts Sons & Co. (C .C. 
A. 5th) 47 Fed. (2), 1027, intervention was allowed 
state trustees of various security issues for the 
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purpose of contesting the jurisdiction of the, fed¬ 
eral court. They denied its power to appoint a 
receiver over collateral underlying their issues in 
a proceeding begun by a plaintiff who, it was al¬ 
leged, had no interest in their collateral. The 
Circuit Court of Appeals ordered the collateral se¬ 
curities in question turned over to the interveners 
on the theory that the federal court had no juris¬ 
diction over that subject matter, i. e., over the col¬ 
lateral securities in which plaintiff was not inter¬ 
ested. To be sure, one can frequently find courts 
stating that the intervener may not question the 
jurisdiction of the court, but in these cases usually 
something other than real jurisdiction is meant. 
* * * Just as any intervener may raise the ques¬ 
tion of a lack of real jurisdiction, because the 
court is bound to take notice of this defect itself, 
intervention will not serve as a means of confer¬ 
ring real jurisdiction. * * *” (Italics ours.) 

In Stanton, et al. v. Embrey, Admr., 93 U. S. 548, 553, 
554, the Supreme Court held that the pendency of a 
prior suit (dissolution case here) in the State Court, is 
not a bar in the Circuit Court of the United States, or 
in the Supreme Court of the District of Columbia, by 
the same plaintiff against the same defendant, for the 
same cause of action. The Supreme Court says (p. 
554) that “Repeated attempts to maintain the negative 
of that proposition have been made, and it must be ad¬ 
mitted that such attempts have been successful in a few 
jurisdictions, but the great weight of authority is the 
other way.” (Citing cases.) 

In Ambrose v. Brown, 42 App. Cas. D. C. 25, this 
court held that a separate action may be filed to enforce 
a lien against a corporation at a time when a receiver¬ 
ship action against the corporation is pending in the 
same court. Injunctive relief was granted. The court 
said (pp. 30-31): 
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“The suit was brought in the same court which 
had appointed the receiver, and, through him, was 
administering the affairs of the insolvent corpo¬ 
ration. The great weight of state authority sup¬ 
ports the proposition that the failure to obtain 
leave to sue the receiver does not affect the juris¬ 
diction of the court, as to subject matter, and the 
jurisdiction of the person of the receiver may be 
waived; * # * 

“Particularly in this the case where the suit is 
in the same court in which the receivership is 
depending; there being then no reason for the 
application of the rule requiring leave to sue. * * * 
“The same doctrine, substantially, has the sanc¬ 
tion of the Supreme Court of the United States, 
Jerome v. McCarter, 94 U. S. 734, 737, 24 L. ed. 
136, 137.” 

See Title 28, sec. 125, Code, U. S. (Jud. Code, sec. 
66), authorizing suit against a receiver without leave 
of court. 

If the defendant 'corporation were not in default, 
and said corporation itself had filed the instant motion 
for leave to file a supplemental answer in this cause, 
instead of the same being filed by Clark and Bryan, the 
supposed supplemental answer is equivalent to a plea 
in abatement, and impliedly asserts that the court lost 
jurisdiction of the subject matter to enter a decree 
under the Code to dissolve the defendant corporation. 
The dissolution of the defendant corporation is not 
involved in the Pinkett case. 

If a plea to the jurisdiction of a court of general 
jurisdiction is based upon loss of jurisdiction of sub¬ 
ject matter, the plea must show’ by w’hat means it is 
deprived of jurisdiction, and show w’hat court has 
jurisdiction. Story, Equity Pleading, sec. 715. A plea 
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to the jurisdiction of a particular court must show a 
remedy to the party in some other court. Nabob of 
Arcot v. East India Co., 1 Ves. Jr., 371, 3 Bro. C. C. 292. 
The mere filing of proofs of claim by the plaintiff and 
the intervenor in Equity No. 53,391, will not enable 
them to obtain a decree of involuntary dissolution of 
the defendant corporation under sections 794 et seq., 
Code, D. C. It must be conceded by this time that no 
decree of dissolution can be entered in the Pinkett case. 

In order to support a plea of another action pending, 
it must appear that the two suits are for the same cause 
or causes of action. 1 Ency. PL and Pr. 751, citing 
cases. 

The identity of the matters involved must be such 
that a judgment in the first suit could be pleaded in 
bar as a former adjudication. 1 Ency. PI. and Pr. 762, 
citing cases. Where the relief obtainable in the two 
suits is essentially different, they may be prosecuted 
at the same time, although the same questions may be 
to some effect involved in both. 1 Ency. PI. and Pr. 
762, citing cases. See note 1, a suit to enforce a lien 
and an action for the claim upon which the lien is 
founded, may be prosecuted at the same time. (Cases.) 

The cases cited by appellants (their brief, p. 40) 
antedate the Rules of Civil Procedure, effective Sep¬ 
tember 16, 1938. See Rules 1, 7(c), 8(c) (alternate 
types of relief) (c), 8(e)(1), (2), one may plead alter¬ 
natively or hypothetically, regardless of consistency, 
Rule 12(b), one may plead lack of jurisdiction over 
subject matter, over person, insufficiency of process, 
etc., and at same time plead to merits. 

On August 26,1933, Receivers Clark and Bryan filed 
in the Piixkctt case (R. pp. 397-403) a financial state- 
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mcnt setting forth the condition of the unmodified in¬ 
surance business of the defendant corporation , in which 
they listed liabilities of the defendant in the sum of 
$5,928,948.94 (R. p. 403) and assets of the defendant 
corporation in the sum of $1,985,987.29 (R. p. 401). 
The said statement further sets forth (R. p. 399) that 
for the period from September 10, 1931, to June 30, 
1933, Receivers Clark and Bryan credited the unmodi¬ 
fied business with income in the sum of $514,840.05 (R. 
p. 399), and charged said unmodified business with dis¬ 
bursements in the sum of $749,606.59 (R. p. 397), show¬ 
ing an excess of disbursements over income in the sum 
of $234,766.54 (R. p. 399). Based on the ratio of 
assets to liabilities, as disclosed by the said statement 
of Receivers Clark and Bryan, the plaintiff, the Shaw- 
Walkcr Company and Intervenors Ilillyard, trading 
as All-Shine Sales Company, judgment creditors, ap¬ 
pellees here, as well as all other creditors of The Na¬ 
tional Benefit Life Insurance Company would have 
been entitled to, approximately, twenty per centum 
(20%) of their respective claims, which said twenty 
per centum (20%) would only be reduced by preferred 
claims and the cost of distribution. It is submitted 
that on the aforesaid 30th of June, 1933, the above 
mentioned financial statement did not set forth the 
financial condition of the Receivers* so-called modified 
insurance business which, according to the report of 
Receivers Clark and Bryan to the court in the Pinkett 
case, filed August 26, 1933 (R. pp. 385-399), setting 
forth the financial condition of said Receivers y modi¬ 
fied insurance business, showed a surplus above all 
liabilities of their modified insurance business, in the 
sum of $53,379.17 (R. p. 391), and gross assets (R. p. 
389) in the sum of $433,971.28 (R. p. 389). 
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On December 8, 1937, Receivers Clark and Bryan 
filed their final report (R. pp. 160-169) and attached 
their account thereto (R. pp. 420-422). The said ac¬ 
count, entitled “Consolidated Statement of Cash Re¬ 
ceipts and Disbursements (R. p. 422) discloses that 
for the first time the Receivers consolidate the modi¬ 
fied and the unmodified insurance businesses, and it is 
further disclosed for the first time that the Receivers 
report only for the period, March 1,1932, to November 
30, 1937 (R. p. 422), whereas in all their previous re¬ 
ports they covered the period from September 9, 1931, 
to the date of each of their respective reports. The 
said report also discloses (R. p. 422) the Receivers’ 
account for income for the said last mentioned period, 
in the sum of $1,337,948.26 (R. p. 422) and disburse¬ 
ments in the sum of $1,101,487.46 (R. p. 422), and a 
balance for distribution to all creditors in the sum of 
$236,460.80 (R. p. 422). 

Based upon the last named amount set forth by Re¬ 
ceivers Clark and Bryan, being the sum presumably 
available for distribution to creditors, has now been 
reduced from the sum of $1,985,987.29 (R. p. 401), or, 
approximately, twenty per cent. (20%), the ratio of 
assets to liabilities, to the sum of $236,460.80 (R. p. 
422), or, approximately, Four Per Cext. The last 
named sum and percentage are subject, of course, to 
be reduced by preferred claims and the cost of distri¬ 
bution, but the alarming problem confronting the 
creditors is the effect that the liability, in the sum of 
$7,813,308.00 (R. p. 377) of insurance contracts entered 
into by Receivers Clark and Bryan, in the Pinkett 
case, with 36,567 policyholders (R. p. 377) of the in¬ 
solvent defendant corporation, which were in force, 
according to the report of the said Receivers, filed with 




the Court in the Pinkett case oil July 10, 1933 (R. p. 

372), or the sum of $7,025,138.00 of insurance contracts 

entered into bv said Receivers Clark and Brvan with 
* * 

35,671 policyholders of the insolvent defendant cor¬ 
poration, which were in force on June 30, 1933 (R. p. 
391), as shown by the report of Receivers Clark and 
Bryan, filed by them in the Pinkett case on August 26, 
1933 (R. p. 385). The said report further discloses 
that many of the aforementioned contracts of insur¬ 
ance run for periods of 35 to 50 years, every one of 
which was breached bv Receivers Clark and Brvan 
without previous notice to policyholders and without 
affording them an opportunity to be heard, which is 
disclosed by the sworn petition of the said Receivers 
for instructions (R. pp. 381-385), upon which the order 
of liquidation, signed by Justice O’Donoghue on Au¬ 
gust 31,1933 was based (R. pp. 159-160). 

Should creditors have remained quiescent and help¬ 
less while their assets were being consumed in a con¬ 
flagration of wasteful and illegal dissipation? 

It appears from the above that when this statutory 
suit for the dissolution of the defendant corporation 
was filed, the record in the Pinkett case disclosed that 
its creditors would have been entitled to a distribution 
of, approximately, twenty per cent, of their respective 
claims, but notwithstanding the pendency of the in¬ 
stant dissolution proceeding, the receivers in the 
Pinkett case, in the operation of their illegal modified 
insurance business, dissipated and exhausted the as¬ 
sets of the defendant corporation to the point where, 
based upon their final report and account, it seems 
that the creditors will 0$. receive less than four per 
cent, of their respective claims. That amount, however, 
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is likely to be entirely wiped out as a result of involve¬ 
ments arising out of the contracts of insurance made 
with, approximately, sixtv-five thousand policyholders 
of defendant corporation by the said Receivers. 

Finally, it should be added that, if Clark and Bryan 
continue to serve as Receivers, and if in the plenitude 
of time the Pinkett case should ever end, a new 
comptometer will have to be invented to calculate the 
decimal point to find a dividend for creditors on their 
claims, and a magnifying glass will be required to dis¬ 
cern it. 

The creditors may then be informed truly that the 
maxim of the law da minimus non curat lax accommo¬ 
dated itself to the Clark-Brvan receivership. 

Operation of Modified Insurance Plan by Receivers 
Clark and Bryan of Insolvent Defendant Corpo¬ 
ration Illegal. 

The decree appointing Clark and Bryan, permanent 
receivers of the defendant company (R. pp. 157-158) 
directed them to carry on the business and to ad¬ 
minister the affairs of the defendant company with 
the exception of writing new insurance, and to have 
made as soon as possible a detailed and complete 
actuarial report and account of said company includ¬ 
ing all of its policies of insurance and all of its assets 
and liabilities, by a competent and experienced actu¬ 
ary, the said actuary to file with the court, as soon as 
possible, the said report and account. The order was 
entered by Justice O’Donoghue, on February 29, 1932, 
and the said Clark and Bryan immediately qualified 
and took over the property and affairs of the defend¬ 
ant company. 




Thereafter, Justice O’Donociiue entered an order 
authorizing the said receivers to employ Fackler and 
Breibv to make the actuarial report and accounting 
(R. p. 270). 

On May 3, 1932, Daniel C. Roper, temporary re¬ 
ceiver, filed (R. pp. 231-268) his final report and ac¬ 
counting, setting forth, among other things, that the 
defendant owned assets, in the sum of $3,768,472.21 
(R. p. 238) on February 29, 1932, the date he resigned 
and turned over the assets of the defendant company 
to his successors, Clark and Bryan, permanent re¬ 
ceivers. 

On April 29, 1932, Receivers Clark and Brvan filed 
(R. p. 296) their report under Equity rule 69, setting 
forth that at the time of filing their bond the value of 
the estate was $3,768,472.21 (R. p. 296), in which was 
listed $143,922.78 in cas^R. p. 289). 

The final hearing in the Pinkett case was concluded 
on February 19, 1932, and Justice O’Donoghue rend¬ 
ered his opinion (R. pp. 134-157) in which he held that 
the defendant company was insolvent; that it could 
not pay its debts or its death benefits; nor the loans to 
the insured on their policies; nor the cash surrender 
values on the same. The court also found that the 
extent of the insolvency could only be determined by 
an accounting, and that being the case there would be 
no finding that the stockholders , having rights might 
not possibly receive some dividends on their stock. 

The court also held (R. p. 155) that it teas not the 
duty of a receiver to either rehabilitate a company, 
to reorganize a company, nor in the case of an insur¬ 
ance company to mutualize it; that the receiver is to 
continue the operation of the defendant company in 



113 


statu quo as far as possible, pending the outcome of 
the litigation, and deferred the dissolution of the de- 
f end ant co rpo ration. 

Notwithstanding the opinion of Justice O’Doxog- 
hue, the permanent receivers set out to circumvent 
the opinion and decree of the court, and without its 
authority to divert the services of actuaries Fackler 
and Breibv from tiie duties for which the receivers 
were authorized to employ them, namely, to make an 
accounting of the assets and liabilities of the defend¬ 
ant company, and used the said Fackler and Breiby 
to evolve a scheme by which the permanent receivers 
could continue to extract premium payments from the 
policyholders of cm insurance company which had been 
judicially decreed to be insolvent, upon their own mo¬ 
tion, and without the request of any interested parties 
in the Finkett case. 

The first step taken by the same permanent receiv¬ 
ers in furtherance of the said scheme was on April 8, 
1932, when they filed their verified petition in the 
Finkett case (R. pp. 270-275), in which they set forth 
that in order to provide information needed to effect 
the rehabilitation, reorganization or dissolution of the 
defendant corporation it was necessary for them to 
instruct the actuaries and accountants to determine 
the liabilities of the defendant corporation to policy¬ 
holders on a certain date; that the receivers were, 
therefore, proceeding on the basis of having such 
determination made as of the close of business on Sep¬ 
tember 9, 1931, the day prior to the filing of the bill 
of complaint (R. p. 270). 

Clark and Bryan were receivers for a life insurance 
company which, in a judicial proceeding, had been de- 




creed to be insolvent, the decree of insolvency fixed 
the date for determination of the rights of all credi¬ 
tors, not merely policyholders, whose rights to share 
in the assets of an insolvent life insurance company 
were not superior to the rights of any other creditor 
or class of creditors. 

i 

It is well settled that an adjudication of insolvency 
of a life insurance company and the judicial seques¬ 
tration of all of its property, fixes the date for ascer¬ 
taining debts and claims against the company. Taylor 
v. A orth Star Mutual Life Insurance Company, 4G 
Minn. 198; Lovell v. St. Louis Mut. L. Ins. Co., Ill 
U. S. 264; Johnston v. Davis, 56 App. Cas. I). C. 15, 16; 
Hobbs v. Occidental Life Ins. Co., 87 F. (2) 3S0. In 
People v. Commercial Alliance Life Insurance Com¬ 
pany, 154 X. Y. 95, it was held that when an action is 
instituted for the dissolution of a life insurance com¬ 
pany, a judgment of dissolution entered therein re¬ 
lates back to the commencement of the action, and 
adjudicates the rights of all parties as of that day. 

And in Johnston v. Davis, et al., supra, this court 
held that the rights of all creditors of the insolvent 
corporation became fixed when the action was begun 
for its dissolution (cases). 

Receivers Clark and Bryan further set forth in the 
aforesaid petition that in order for them to execute 
that part of the order of appointment, which conferred 
upon them “full power, authority and direction to 
carry on the business and to administer the affairs 
* * * of the defendant company,” it was necessary for 
them to adopt policies which ivould permit and justify 
the continued collection of premiums of policies of 
insurance issued by said company; that unless they 


collected premiums the policies of insurance would 
not remain in force and effect, and the rehabilitation 
of the defendant company would become, practically 
impossible and liquidation would be necessary; that 
they had received numerous inquiries from policy¬ 
holders, representatives of the press and others, con¬ 
cerning their attitude with reference to the collection 
of premiums and concerning the rights of policyhold¬ 
ers, under the decree of February 29,1932; that unless 
some method teas adopted to reassure policyholders 
and to protect their interests on payments of premiums 
made after the known insolvency of the defendant com¬ 
pany, many policyholders ivould decline to make 
further payments; that many state authorities would 
refuse to permit said receivers to collect premiums; 
that in the light of their present information concern¬ 
ing the financial condition of the defendant company; 
and in view of the finding of insolvency by the court, 
the receivers believed that they could not properly 
continue to collect premiums on any basis which would 
permit the policyholders to believe there was an as¬ 
surance that it would be possible in the near future 
for the defendant company to make payment in the 
full amount of the benefits specified in any of the con¬ 
tracts of insurance; that they were informed that the 
policyholders, who were still paying premiums on their 
contracts of insurance, desired the protection of insur¬ 
ance, rather than a cash refund and the possibility of 
refunding 100% of such premium collection, in event 
of ultimate dissolution of the defendant company, ap¬ 
peared to be remote. 

Said ('lark and Bryan further informed the court 
that after careful consideration of the foregoing facts, 
and after study of recommendations made by the con- 



116 


sultant actuary, they had formulated a plan for the 
determination of policyholders equities and for the 
operation of the business of the defendant corpora¬ 
tion as a going concern; that the plan would provide, 
among other things, the determination of policy- 
holders’ rights on September 9,1931, and the actuarial 
and accounting examination would determine, for the 
purposes of rehabilitation . reorganization or liquida¬ 
tion, the amounts of the policyholders’ interests in 
terms of paid-up insurance, or cash dividends; that all 
policyholders not in default of premium payments on 
September 9, 1931, would be permitted to continue the 
payment of premiums on the basis of certain modifica¬ 
tions of their contracts of insurance; that the general 
tenor of the modifications of the contracts of insurance 
should provide the following : 

(1) The modification is subject to an ultimate de¬ 
termination by the Court that the paid-in capital 
and/or surplus of the defendant corporation is less 
than the impairment and loss; and that in event of any 
finding or restoration of assets in excess of liabilities 
the full rights of the policyholder under the original 
contract of insurance shall be restored and the contract 
of modification be deemed null and void. 

i 

(2) The policyholder in each case shall waive his 
rights to the amount of insurance now specified in his 
contract, but shall continue his contract with a reduced 
death benefit, the reduced amount to be the same value 
as the amount of insurance which his present premium 
would purchase on the first premium payment date 
subsequent to September 9, 1931, for the same type of 
policy in the National Benefit Life Insurance Company 
at his age as of said premium payment date. 
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(3) Tlie policyholder shall further agree to waive 
any and all total and permanent disability provisions 
and/or any and all additional accidental death benefits, 
with proper adjustment therefor. 

(4) The policyholder shall agree that the non-for¬ 
feiture, cash surrender and loan values of the reduced 
insurance shall accrue only from the date of the pay¬ 
ment of the first premium credited to the modified con¬ 
tract, as if the contract had been issued in said reduced 
amount after September 9, 1931. 

(5) The Receivers, acting for the defendant cor¬ 
poration, shall agree in such modifications of insur¬ 
ance contracts to keep a separate account of the funds 
received from premium payments on the new basis and 
to charge against such funds only the proportionate 
share of general overhead expense, together with com¬ 
missions for collections, premium taxes, payments to 
policyholders, and other expenses directly relating to 
the policies modified and continued in force. 

(6) The Receivers shall agree to set up the proper 
legal reserves on the modified contracts. 

(7) The Receivers shall separately make invest¬ 
ments from the funds received from such premium pay¬ 
ments. 

(8) The Receivers shall, upon proper proof of death, 
pay death claims arising under said modified con¬ 
tracts. 

(9) The Receivers shall extend the privilege of mak¬ 
ing premium payments and of modifying contracts as 
aforesaid to all policyholders who are not in default of 
payment of premiums, dating such modifications of 
policies from the first premium payment date after 
September 9, 1931. 
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(10) All policyholders who were not on September 
9, 1931, in default of premium payment and who have 
since defaulted, may enter into such modified contracts 
with the defendant corporation by making all premium 
payments accrued to the date of such modification of 
the contract. 

(11) The modifications of the contract shall further 
provide for the participation by such policyholders in 
the surplus earnings of such modified contracts, but no 
dividends shall be distributed to policyholders for 
three years from September 10,1931. 

(12) After a reasonable time and after due notice to 
policyholders by publication or otherwise, the Re¬ 
ceivers may discontinue the option to policyholders to 
accept the modification of the contract. 

9. The Receivers are advised by their actuary that 
the obligations assumed by the defendant corporation 
under the proposed plan may be safely undertaken 
and satisfied. 

10. Upon information and belief, the Receivers aver 
that the adoption of the proposed plan will aid in se¬ 
curing cooperation from Commissioners of Insurance 
in various States and will supply a basis for permit¬ 
ting the collection of premiums in such States. 

Wherefore, these premises considered, the peti¬ 
tioners respectfully pray that this Court issue its order 
authorizing and directing the Receivers. 

1. To proceed with actuarial and accounting exam¬ 
ination for the purpose of determining the policyhold¬ 
ers’ equities as of September 9, 1931. 



119 


2. To enter into modifications of existing contracts 
of insurance with consent of policyholders and to con¬ 
duct the business of the defendant corporation in ac¬ 
cordance with the terms of such modified contracts as 
hereinbefore outlined. 

On the same day, viz: April 8, 1932, the court (Jus¬ 
tice O’Donoghue) enter the following ex parte order 
(R. pp. 275-277): 

Upon consideration of the petition of the Receivers 
for instructions, it is, by the Court, this eighth day of 
April, 1932 


Adjudged, Ordered and Decreed that 

1. The Receivers be and they hereby are authorized 
and directed to ascertain, by actuarial and accounting 
examination, the interests of all policyholders in the 
defendant corporation as of the close of business on 
the ninth day of September, 1931, and to ascertain the 
value of all policyholders’ equities as of September 9, 
1931 in terms of paid-up insurance, and cash dividend, 
and to report thereon to the Court for further instruc¬ 
tions in the event said values are less than the obliga¬ 
tions assumed by the defendant corporation under its 
contracts with said policyholders. 

2. The Receivers be and they hereby are author¬ 
ized and directed to represent to policyholders that, 
if on final accounting the amount of the impairment 
and insolvency of the defendant corporation is de¬ 
termined to be greater than the amount of paid-in 
capital and surplus the equities of the policyholders in 
the assets of the defendant corporation will be fixed as 




of September 9, 1931, the day prior to the filing of the 
plaintiff’s bill of complaint in this cause. 

3. The Receivers be and they hereby are author¬ 
ized and directed to modify, with the consent of the 
policyholder in each case, any and all existing con¬ 
tracts of insurance of The National Benefit Life In¬ 
surance Company, upon such terms as may be mutually 
agreeable and which will permit the Receivers to ac¬ 
cept premium payments from the policyholders on an 
equitable basis and will permit the Receivers to meet 
the obligations assumed in such modification agree¬ 
ments, Provided that all such agreements shall be sub¬ 
ject to ultimate determination by the Court that the 
paid-in capital and surplus of the defendant corpora¬ 
tion is less than the impairment and insolvency, with 
full restoration of all contract rights of policyholders 
in the event that the defendant corporation is found 
to be able to meet in full its obligations or is restored 
to a condition of full solvency. No equity or asset of 
value shall be created for stockholders out of any con¬ 
cessions or waivers made by policyholders. 

4. The Receivers be and they hereby are authorized 
and directed to enter into agreements modifying exist¬ 
ing contracts of insurance only upon sound actuarial 
advice and the general plan, purpose and effect of such 
modifications, with such adaptations as shall be re¬ 
quired by the various forms of insurance contracts, 
shall be 

(1) To reduce the amount of insurance benefits pay¬ 
able to such amounts of insurance as the premiums 
being paid would in each case purchase on the first 
premium payment date after September 9, 1931; 
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(2) To remove, temporarily, the liability of the de¬ 
fendant corporation arising under provisions for non¬ 
forfeiture, loan and cash surrender values. 

(3) To reduce liability by eliminating total and per¬ 
manent disability provisions as well as additional acci¬ 
dental death benefits, with suitable adjustments there¬ 
for. 

(4) To require the Receivers to keep separate ac¬ 
count of funds received for premium payments after 
September 9, 1931, and to charge against such funds 
all expenses pertaining thereto. 

(5) To require the Receivers to set up proper legal 
reserves on the modified contracts. 

(6) To authorize the Receivers to make investments 
from funds received from such premium payments. 

(7) To permit the Receivers to pay proper death 
claims arising on the modified contracts. 

(S) To allow the Receivers to revive and keep in 
force, as modified, all insurance contracts in force on 
September 9, 1931. 

(9) To make all such modified contracts participat¬ 
ing insurance with right to policyholders to share in 
the surplus earnings of such contracts. 


5. The Receivers are authorized and directed to take 
such steps as may be necessary to carry out any obliga¬ 
tions assumed in accordance with the foregoing gen¬ 
eral plan of modification. 

Appellees submit that the order of Justice O’Dox- 
oghue, entered April S, 1932 (R. pp. 275-277) in the 



Piukett case, is void, being in excess of the jurisdiction 
of the court to enter the same, upon the following 
grounds: 

1. The defendant corporation, a life insurance com¬ 
pany having been by decree declared insolvent in a 
judicial proceeding, all of its outstanding policies of 
insurance were cancelled. Consequently, there re¬ 
mained no contracts of insurance which the said Clark 

and Brvan could modifv or continue in force. 

» •> 

It is settled law that an adjudication of insolvency, 
or the appointment of a receiver for an insolvent insur¬ 
ance company, operates as a cancellation of all out¬ 
standing policies. Cooley's Briefs on Insurance (2d 
Ed.) vol. f), p. 4624(m) ; Todd v. German American In¬ 
surance Company , 2 Ga. App. 789, 59 S. E. 94; Michel 
v. Southern Insurance Company, 128 La. 5G2, 54 So. 
1010; Boston and A. R. Co. v. Mercantile Trust and 
Deposit Co.. 82 Md. 535; Smith v. National Credit In¬ 
surance Company, 65 Minn. 283; Relfe v. Commercial 
Insurance Company, 10 Mo. App. 393; Gray v. Rey¬ 
nolds, 55 X. J. Eq. 501; T. T. Hay and Bro. v. Union 
Fire Insurance Company, 167 X. C. 82; Lucas v. Pitts¬ 
burgh Life and Trust Company, 137 Va. 255, in which 
it was held that the insolvency and dissolution of an in¬ 
surance company ipso facto cancels its outstanding 
policies, and its liability for damages to its policy¬ 
holders for the net value of the policies is calculated 
as of the date of the dissolution. 

In the Todd case, supra, it was necessary to deter¬ 
mine the effect of the insolvency of the Traders Insur¬ 
ance Company. The court held that the policies issued 
by that company were cancelled by insolvency. 
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In the ease of Karrick v. Wetmore, 22 App. Cas. 
D. C., 487, this court quoted approvingly the following 
from Ted rick v. Wells, 152 Ill. 214: “ ‘You can no more 
amend a thing that has nonexistence, not even poten¬ 
tial, than you can amend a void thing.’ ” 

2. The order of April 8, 1932, was in excess of the 
jurisdiction of the court because it deprived stock¬ 
holders of defendant company of property without 
due process of law. 

The defendant corporation was a stock company and 
the profits derived from the conduct of its business was 
the property of its stockholders and could not be taken 
from them without due process of law. 

Paragraph 9 (R. p. 277), order entered April 8, 
1932, directs Receivers Clark and Bryan “to make all 
such modified contracts participating insurance with 
right to policyholders to share in the surplus earnings 
of such contracts.” 

The order was entered prior to any determination by 
the court that the insolvency of the defendant was in 
excess of the paid-in capital and surplus, and in an 
ex parte proceeding, without interested stockholders 
being before the court. 

The defendant company was a stock company, not 
a mutual company, and its charter did not provide for 
the issuance of participating policies. In the ease of 
S'afford v. People, 85 Ill. 558, the court said that when 
it appoints a receiver, the court assumes the manage¬ 
ment of the corporation under and in accordance with 
its charter and is bound by its provisions to the same 
extent as the directors, and the agents appointed by 



the court are required by it to act within tlie limits of 
the charter, and to perform all duties imposed thereby. 

The effect of the modified plan of Receivers Clark 
and Bryan was to use the assets of the insolvent de¬ 
fendant to set up a new business enterprise. They in¬ 
formed the court that the new regime would be in 
the form of a mutual company—the defendant com¬ 
pany was actually a stock company and owned by its 
stockholders. A mutual company is owned by its policy- 
holders. The defendant company could not engage in 
the mutual life insurance business unless it obtained 
a new charter. Receivers Bryan and Clark even asked 
the court to permit them to act as trustees to solicit 
subscription from policyholders to furnish the capital 
for their mutual insurance business. 


In Antes v. Union Par. By., (C. C.) 74 F. 335, the 
court said: 

“The receivers of the property of an insolvent 
corporation, in their hands for administration, 
cannot lawfully divert its income or its property 
from its creditors and stockholders for the bene¬ 
fit of another corporation.” 


That is exactly what Clark and Bryan did. If not, 

where did thev obtain the monev with which to initiate 
* 

and promote their modified program? 

The property of an insolvent corporation, seized for 
administration by a court of equity, constitutes a trust 
fund, pledged first, for the payment of its creditors; 
and, second, for distribution among its stockholders. 
Awes v. Union Pac., supra; National Surety Co. v. 
Coriell et al., 2S9 U. S. 426; International Life Insur¬ 
ance Co. v. Sherman, 262 U. S. 346. 




The so-called modified insurance business set up and 
carried on by Pinkett’s Receivers is in violation of the 
due process clause of the Fifth Amendment of the 
Federal Constitution in that the property of the 
thousands of non-participating policyholders—credi¬ 
tors—of the defendant corporation was dissipated by 
Pinkett’s Receivers in the promotion of the plan. 
Moreover, the constitutional rights of the stockholders 
of the defendant were also infringed. “No equity 
or asset of value shall be created for stockholders out 
of any concessions or waivers made by policyholders.” 

(See Decree, April 8,1932, R. p. 276.) 

The rights of the policyholders and the insurer must 
be ascertained and determined in connection with the 
constitution and by-laws of the company and the cer¬ 
tificates of insurance which constitute the contract be¬ 
tween the parties. Polk v. Mutual Reserve Fund Life 
Association, 137 Fed. 27G; Matter of Equitable Reserve 
Fund Life Association, 131 X. Y. 354; Ahlman v. New 
York Life Ins. Co., 109 X. Y. 421; Cohen v. New York 
Mutual Life Ins. Co., 50 X. Y. 610. 

On June 13, 1932, Receivers Clark and Bryan set 
forth, among other things, in a petition filed by them 
in the Piukett case that, in justice and equity, they 
believed that in all cases where the insured died after 
September 9, 1931, and while the policy was in force 
by reason of premiums paid after September 9, 1931, 
the beneficiaries under such policies should be per¬ 
mitted to modify the policies of the deceased in the 
same manner as surviving policyholders; that the pur¬ 
pose, effect and intent would be to pay such death 
claims on the modified basis in consideration of pre¬ 
miums paid after September 9, 1931, of persons in- 
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sured under industrial policies; that the total amount 
of said claims, computed on the face value of the pol¬ 
icies, was, approximately, $34,000.00, and the total 
amount required to pay said claims on the modified 
basis was, approximately, $27,000.00. 

On June 13, 1932, the same day the receivers filed 
the foregoing petition, the court entered an ex parte 
order granting the prayers of said petition of the re¬ 
ceivers (R. pp. 312-313). 

On June 22, 1932, Receivers Clark and Bryan filed 
their verified petition in the Pinkett case, setting forth, 
among other things, that they had received from claim¬ 
ants in the District of Columbia and in the states of 
Oklahoma, New Jersey, Kentucky, North Carolina, 
Florida, Missouri, Michigan, Illinois and New York, 
in which states no receivers had been appointed, ap¬ 
proximately, 35 claims, based on deaths occurring 
after September 9, 1931, under ordinary policies of 
insurance; that the total amount of said claims com¬ 
puted on the face value of ordinary policies issued by 
The National Benefit Life Insurance Company, was, ap¬ 
proximately, $34,000.00, and that the total amount re¬ 
quired to pay said claims, if the policies had been 
modified by the insured or are now modified by the 
beneficiaries, is approximately, $26,000.00; that they 
may, without endangering the security of the modified 
business, pay by installment and may now pay in set¬ 
tlement, compromise or on account of each of said 
claims, a sum not in excess of 25% of the amount due 
on each policy after modification and after deduction 
of policy encumbrances and that they deemed it ad¬ 
visable so to do; that, in their opinion all such claims 
as modified would eventually be paid in full and the 



proposed payment of not more than 25% on each pol¬ 
icy would not result in any ultimate preference to the 
claimants so paid. 

On September 1, 1932, Receivers Clark and Bryan 
filed their verified petition, in the Pinkctt case (R. pp. 
315-319), setting forth, among other things that by 
means of applications which permit the revival of 
industrial policies by the imposition of small liens for 
arrears of premiums and by applications which, in 
effect, continue ordinary policies on a term basis with 
instalment method of payment to catch up on arrears, 
they had succeeded in reviving many policies; that the 
operation of the business then on the modified basis 
was being conducted as the business of a going con¬ 
cern ; that payments on claims in proper form were 
being made within a day or two after receipt of the 
claims at the home office; that said plan had received 
the endorsement of practically all insurance commis¬ 
sioners, ancillary receivers and courts, except in one 
state, and that the primary receivers had been ap¬ 
pointed as ancillary receivers in the states of Alabama, 
Tennessee, South Carolina, Georgia, Ohio and Mary¬ 
land ; that in many states where there are no receiver¬ 
ships, suits had been filed against the defendant cor¬ 
poration based on claims arising on deaths prior to 
September 9, 1931; that they were not now in a posi¬ 
tion to inform the court or the claimants of the total 
amount which might be paid on final settlement of 
claims arising prior to September 9, 1931; that the 
amount which will finally be available to pay said 
claims depends upon many varying factors which in¬ 
clude the amount to be realized on the sale of certain 
assets, the income to be derived by placing other assets 
on an income-producing basis, the possible recovery in 




suits filed, or which may thereafter be filed, and vari¬ 
ous other uncertain elements; that they were, how¬ 
ever, in a position now to make payment on account of 
death claims arising prior to September 10, 1931, and 
could now pay a dividend of ten per centum; that, in 
their opinion, the final settlement would be in excess 
of ten per centum of the net amount of said claims; 
that they recommended that they be authorized to make 
a payment now of ten per centum of the agreed amount 
to claimants whose claims were based on deaths oc¬ 
curring on or before September 9,1931, and who would 
accept said first dividend of ten per centum and agree 
to accept such other dividends as the court would 
from time to time authorize and direct them to pay. 

The receivers prayed that the court issue its order 
authorizing and directing them to make a payment not 
to exceed ten per centum of the agreed amount of each 
death claim arising on or before September 9, 1931; 
that the court authorize and direct payment of said 
dividend of 10% to all claimants in the District of 
Columbia and in states where no receivers had been 
appointed; that the court authorize and direct them to 
apply to the proper court in each state for suitable 
orders adopting, confirming and approving the method 
of payment set forth in their petition (R. pp. 315-319). 

On September 1, 1932, the same day the receivers 
presented their petition, the court entered an ex parte 
order granting the prayers of said petition of the re¬ 
ceivers (R. p. 320). 
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The Orders entered June 13, June 22, and September 
1, 1932, were void for want of power in the court 
to make them and did not adjudicate the rights of 
any parties not before the court. 


In the conduct of this insolvent estate, Receivers 
Clark and Bryan have flagrantly disregarded the legal 
rights of creditors of the insolvent defendant and have 
blindly followed their own conceived notions as to how 
the assets of the insolvent defendant should be admin¬ 
istered and distributed. 


The orders of June 13, June 22, and September 1, 
1932, upon petition of Receivers in ex parte proceed¬ 
ings discriminated against creditors of the insolvent 
defendant corporation and preferred claimants whose 
claims were based upon deaths to surviving claimants. 


Under the orders of June 13, and June 22, 1932, the 
said receivers distributed to beneficiaries under claims 
matured by the death of the insured, approximately 
70% of the claims under their contracts of insurance, 
and under the order of September 1, 1932, the said 
receivers were authorized to distribute 10% of the 
claims matured by death to beneficiaries not eligible 
under the modification plan. 

The aforesaid distributions are not sanctioned by 
the adjudicated cases. In People of the State of New 
York v. The Security Life Insurance and Annuity 
Company, 78 X. Y. 114, it was held that death claims 
maturing before the dissolution of the company are 
not entitled to a preference over the claims of holders 
of unmatured policies; that all are entitled to share 
alike in the assets, in proportion to the amount of their 
claims. The court, at page 128 said: 
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“The claim is made that the death claims which 
matured before the dissolution of the company 
should be paid before the claims of the holders of 
unmatured policies. * * * Xo decision has ever 
been made, that 1 can find, giving the preference. 
The death claimants have no lien, legal or equi¬ 
table, upon the funds of the company; and with¬ 
out such lien, they can have no preference. It is 
the rule of the statute, as well as of equity, that 
all of the creditors of such a corporation , when it 
becomes insolvent, shall share in its assets in pro¬ 
portion to their claims. The fact that one claim 
is matured gives it no preference over others not 
matured. There is nothing in the nature of life 
insurance that gives the preference. One who has 
paid his money to carry a policy to maturity has 
no better right or greater equity than another who 
has paid his money to carry a policy toward ma¬ 
turity. The holder of a running policy has paid his 
money not to make a fund to pay death claimants, 
but for insurance upon his own life. He expects 
the benefit of the money he has paid, either by re¬ 
ceiving the amount insured at the maturity of his 
policy, or damages for the breach if the company 
fails to carry his policy to maturity. 

To the extent of such damages he is on the same 
footing, legal and equitable, with every other 
creditor.” 

Similarly, in People v. Commercial Alliance Life In¬ 
surance Company , 154 N. Y. 95, it was said that when 
an action is instituted for the dissolution of a life in¬ 
surance company, a judgment of dissolution entered 
therein relates back to the commencement of the action, 
and adjudicates the rights of all parties as of that day; 
and the claims of a policyholder is to be adjusted ac¬ 
cording to his rights and interests in the assets of the 
corporation on that day, without regard to the fact of 
the death of the assured; and that, in the absence of a 
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statute, claims for death losses before the dissolution 
of a stock life insurance company have no priority 
over claims under policies running at the time of dis¬ 
solution, Relfe v. Columbia Lift Ins. Co., 76 Mo. 594. 

The Shaw-Walker case against the National Benefit 
Life Insurance Company for the involuntary dis¬ 
solution of the corporation, filed May 12, 1933, 
superseded the Pinkett suit. 

Curran v. The State of Arkansas, 15 Howard 
304; 

Relfe v. Randle, 103 U. S. 222; 

People v. New York Ry. Co., 107 N. Y. Supp. 
247; 

People v. Ilasbrouck, 107 N. Y. Supp. 257; 

Michel v. Necker, Inc., 90 N. J. Equity 171; 

Morse v. Metropolitan S. S. Co., 87 N. J. Equity 
217; 

State v. Port Royal & A. Ry., 45 S. C. 470. 

In Michel v. Necker, Inc., 90 N. J. Equity 171 (1919), 
supra, the facts were that on April 1, 1919, a bill was 
filed by a, creditor, in the chancery court of New Jersey, 
alleging the statutory requisites, for the dissolution of 
the defendant corporation. For three years prior, the 
federal court had been administering the affairs and 
conducting the business of the defendant corporation 
as a going concern, through its receiver, appointed 
with the consent of defendant, in a general equity 
administration suit filed by a non-resident creditor 
and stockholder of the defendant corporation. 

The chancery court of New Jersey appointed a re¬ 
ceiver in the statutory dissolution suit. At that time, 



there were in the possession, or under the control of 
the federal receiver considerable personal assets of the 
defendant. 

The state receiver reported to the New Jersey court 
that the federal receiver was about to apply to the 
federal court for authority to sell some, or all of the 
defendant assets of the defendant corporation, and 
he urged upon the state court tliat the statutory disso¬ 
lution suit superseded the proceedings then pending 
in the federal court. 

i 

In instructing its receiver, the New Jersey court de¬ 
livered an opinion clearly outlining the legal difference 
between a general equity receiver and one appointed 
in a statutory dissolution suit. 

The court said (p. 174): 

“On awarding the statutory injunction and ap¬ 
pointing the receiver, I held that where it ap¬ 
peared that the administration of the affairs of a 
corporation of this state is, and has been for a 
considerable space of time, in the hands of a re¬ 
ceiver appointed by a federal court in an ordinary 
equity administration suit, instituted by creditors 
and stockholders with the consent of the corpora¬ 
tion, and a creditor or stockholder applies to this 
court to set in motion the statutory machinery for 
winding up, it is the duty of this court to act and 
act at once. * * * 

“The legislature of this state has provided by 
statute that whenever a corporation, incorporated 
under the laws of this state, gets into a condition 
such as the defendant corporation here is in, it 
should be wound up in a certain manner and by a 
certain procedure; that directors and officers 
should be under certain disabilities; that stock¬ 
holders should be under certain obligations; that 
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the assets should be dealt with and distributed in 
a certain manner and that creditors and stock¬ 
holders should have certain rights, among which 

is to have in existence a statutorv officer known 

♦ 

as the receiver, who, by virtue of the statute, 
represents not only the court, but the corporation, 
its stockholders and its creditors, and who has 
and may exercise the rights of all. This receiver 
has certain statutorv rights and duties. He is, 
to a great extent, an independent ego, a new 
creature, there is nothing akin to him known to 
the federal practice, except in the administration 
of the statute. It almost seems a waste of time 
to more fully describe our procedure. Vice- 
Chancellor Stevenson in a series of cases, among 
which is Gallagher v. Asphalt Co., 67 X. J. Eq. 441, 
covered the situation and I considered it in the 
Hitchcock case. The statutory procedure is in 
the nature of an equitable quo warranto. It is 
in the nature of a probate proceeding. It is a 
winding up of the affairs of a deceased corpora¬ 
tion through a statutory agent, just as a probate 
proceeding is a winding up of the affairs of a de¬ 
ceased individual through an agent authorized by 
statute. A decree of dissolution actuallv killing 
the corporation may be entered at any time after 
the appointment of a receiver. The corporation 
indeed may be considered dead after the award of 
the statutory injunction although it may be re¬ 
vived by proceedings under the sixty-ninth sec¬ 
tion. As a result of the proceedings the corpora¬ 
tion and its liabilities are extinguished. As I 
pointed out in the Hitchcock ease, this is not at 
all the result of the proceedings in the federal 
court. Its receiver is a mere custodian with such 
powers over the assets as may be vested in him 
by order. He represents no one but the court. 
The corporation is still assumed to represent 
creditors and stockholders. No decree of disso¬ 
lution can he entered. The liabilities of the cor- 
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poration are not extinguished except pro tanto. 
The statute of this state is a part of the charter 
of every corporation organized under it. Every 
stockholder and creditor becomes such charged 
with notice of its provisions and subjects his rights 
to the effect of its operation, and this irrespective 
of whether he be resident or non-resident. If, 
prior to the. award of the injunction and appoint¬ 
ment of the receiver in this suit, there had been 
pending in this court a general equity adminis¬ 
tration suit, such as is now pending in the dis¬ 
trict court, there is no doubt but this suit would 
supersede that. There have been several cases in 
which this situation was presented which have 
come under my observation. Morse v. Metropoli¬ 
tan Steamship (to., 100 Atl. Rep. 21‘), was one. 
There a general equity administration suit was 
instituted and a general equity receiver apponded, 
subsequently a statutory receiver was appointed 
and there was no question but that the statutory 
proceeding superseded the general equity suit. 
So it would seem to me to be a logical conclusion 
that, the statutory method having been put in mo¬ 
tion by this court, it should take precedence of 
the general equity administration suit instituted 
in the federal court. It is hard to conceive that 
the mere fact that a general equity suit is pend¬ 
ing in the federal court can make anv difference 
* * * If a suit were pending in the federal court 
against an individual and that individual died 
before judgment there is no doubt but that the 
adverse suitor would be bound by the state law 
with respect to the administration of the estate 
of the deceased, and so it would seem that, a court 
of competent jurisdiction, having taken over the 
administration of the affairs of this defendant 
corporation under the statute in a proceeding 
akin to probate proceedings, having in effect, 
killed the defendant, deprived it of the power to 
exercise any of its rights, of its power to appear 
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in the federal proceedings, the proceedings in the 
federal court, it may well be urged are superseded, 
and that court holds custody of the assets (to 
which the receiver appointed under the statute 
as representing the corporation, its stockholders 
and creditors, is entitled) only for the purpose of 
securing compensation to its receiver and officers 
just as in case bankruptcy proceedings are insti¬ 
tuted after the appointment of a statutory re¬ 
ceiver by this court, it has been held this court 
holds custody of the assets (to which the trustee 
is entitled), only for the purpose of securing com¬ 
pensation to the receiver and the payment of 
administration expenses. The moment the statu¬ 
tory receiver is appointed, he represents, as I 
have above stated, creditors and stockholders, and 
all creditors and stockholders, resident or non¬ 
resident, including the complainants in the suit 
pending in the federal court, in his capacity as 
representing the corporation he is entitled to as¬ 
sert the rights of the defendant in that suit, in 
his capacity representing creditors and stock¬ 
holders he is entitled to assert any rights of the 
complainant. If a decree of dissolution should 
go it would seem that, unless the receiver ap¬ 
peared in the federal court, the suit would abate. 
The reasoning which has induced the federal 
courts to hold that dissolution does not bar bank¬ 
ruptcy does not apply here. The nature of the 
proceedings under the statute and the position of 
the receiver is well illustrated by the fact that the 
complainant in his suit under the statute has no 
control over the litigation. It may subsequently 
turn out there he is neither a creditor nor a stock¬ 
holder; his claims may be wholly disallowed, yet 
the proceedings do not fall; the court proceeds, 
notwithstanding, to administer the statute. * * * 

(p. 177): 

“It seems to me that the creditors and stock¬ 
holders and the public generally are entitled under 
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the statute to have an officer appointed who will 
he charged with the duties imposed upon him by 
statute and who will, in all senses, represent credi¬ 
tors and stockholders, and who may, in their right 
and in the right of the corporation as he may be 
advised or directed, appear in the proceedings of 
the federal court. * * * It must not be overlooked 
that the statute imposes his duties upon him not 
the order of this court. * * * The receiver will be 
directed to appear in the district court, set up the 
proceedings in this court, urge that the proceed¬ 
ings here supersede the proceedings there and 
ask that court to direct the delivery to him of the 
assets for administration hereafter, however, the 
federal receiver shall have been compensated and 
the administration expenses paid or provided for, 
to ask the district court to, in any event, turn 
over to him the funds derived through the admin¬ 
istration in the federal court, before any distribu¬ 
tion to creditors, to the end that the funds may be 
dealt with in accordance with the statute, * * *. 

(p. 180): 

“I have also examined the cases of People v. 
N. Y. dtp Railroad Co., 107 N. Y. Supp. 247; 
People v. llasbrouck, 107 N. Y. Supp. 257, in which 
cases the supreme court of New York appointed 
receivers, in proceedings instituted under the stat¬ 
ute, of corporations, the administration of whose 
affairs had been taken over by the federal court 
in equity administration suits. I notice that the 
instructions given to the receivers in those cases 
are similar to the instructions which I have given 
to the receiver in this case.” 

In People v. New York City Ry. Co., 107 N. Y. Supp. 
247, supra, the Attorney General of New York filed an 
action in the Supreme Court, Special Term, to dissolve 
the defendant corporation pursuant to the provisions 
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of sections 1785 and 1786 of the Code of Civil Pro¬ 
cedure of New York. Section 1785 provides: 

“An action to procure a judgment dissolving a 
corporation created by and under the laws of the 
State and forfeiting its corporate rights, priv¬ 
ileges and franchises may be maintained as pre¬ 
scribed in the next section; (1) when the corpo¬ 
ration has remained insolvent for at least one 


Section 1786 of the Code provides: 

“An action specified in the last section may be 

maintained bv the Attornev General and in the 
* % 

name and in behalf of the people.” 

At the time the Attorney General filed his bill for 
dissolution of the corporation, and since September 24, 
1907, the defendant corporation was in receivership 
under appointment of the United States Circuit Court, 
in an equity suit filed by a simple contract creditor. 
On the same day the bill was filed in the federal court, 
the defendant consented to the order appointing a re¬ 
ceiver, having confessed the allegations of the bill. 
The consent order entered in the federal court directed 
“that the operation of the railroad system of the de¬ 
fendant shall continue in the same manner as at pres¬ 
ent.” On October 8, 1907, Judge Lacombe, holding the 
federal court, entered an order making permanent the 
receivership. 

The New York court said (p. 250): 

“The purpose or object or the suit in the federal 
court and that of the action now pending in the 
state court are radicallv different. The suit in the 
federal court is based upon the assumption of the 
continued existence of the corporation, and seeks 
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to liquidate its affairs only insofar as may be 
necessary to protect the interests of those who 
have invoked the jurisdiction of that court. The 
action in the state court is primarily for the pur¬ 
pose of terminating: the existence of the corpora¬ 
tion by forfeiting its charter. The purpose of such 
an action is to enable the state, which gave corpo¬ 
rate life, to take it away and to administer the 
assets and property of such corporation as a trust 
fund, so that the rights of all those having an in¬ 
terest in it may be fully protected. The existence 
of this distinction is nowhere so clearly marked as 
in those cases where receivers of corporations 
have been appointed. The appointment of a re¬ 
ceiver of a corporation by a court of equity at the 
instance of a creditor gives to the receiver only the 
temporary management of its affairs under the 
direction of the court, and is merely incidental to 
the principal relief sought, ‘and the corporation 
still exists, and may, nevertheless, exercise any of 
its franchises so long as it does not interfere with 
the rightful management of its affairs bv the re- 
eciver, as his duties are defined by the order of 
the court appointing him’. Alderson on Receivers, 
p. 506, sec. 353; Decker v. Gardner, 124 X. Y. 334, 
26 X. PI. 814, 11 L. R. A. 480, and cases cited. In 
such cases, the property may be sequestrated but 
the corporate existence continues, and its corpo¬ 
rate identity is preserved. Del Valle v. Xavarro, 
21 Abb. X. C. 136; 24 Am. & Eng. Encv. of Law, 

p. 10. * * *” 

An action to revoke a charter and francises of a 
corporation granted by a state is one of which the 
courts of that state have sole and exclusive jurisdic¬ 
tion. Having in mind the radically different objects 
sought to be accomplished in the suit in the federal 
court and the action in the state court we are in a 
position to arrive at a correct conclusion as to the 
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effect of the proceedings in the federal court upon the 
motion now pending in this court. The rule applicable 
to this case is stated with great clearness bv Mr. 
Justice Bradley in the case of Wtimer v. Atlantic <£ 
Richmond Airline Co., 2 Woods, 426, Fed. Cas. No. 
17,776. In that case Mr. Justice Bradley said: 

“It is too well settled to admit of controversy 
that, where two courts have concurrent jurisdic¬ 
tion of a subject of controversy, the court which 
first assumes jurisdiction has it exclusive of the 
other; hut, where the objects of the suits are dif¬ 
ferent, this rule does not apjdy, allhough the thing 
about or in reference to which the litigation is had 
is the same in both cases. 

“This statement of the rule, and the ‘significant 

and important’ exception to it, have been generally 

accepted by courts and textbook writers as being 

a correct declaration of the law upon this subject. 

Ill. Steel Co. v. Putnam, 68 Fed. 515, 15 C. C. A. 

556; East Tenn. & Ga. R. R. Co. v. Atlanta & Fla. 

R. R. Co. (C. C.), 4!) Fed. 608, 15 L. R. A. 109; 

Liggett v. Glenn, 51 Fed. 381, 2 C. C. A. 286; 

Shields v. Coleman, 157 U. S. 168, Merchants’ & 

Planters’ Nat. Bank v. Trustees of Masonic Hall, 

63 Ga. 549; Anderson on Receivers, p. 26 §20. 

After stating the rule declared by Mr. Justice 

Bradley, Mr. Alderson, in his work on Receivers, 

reviews the authorities and then savs: 

% 

“It is apparent from the foregoing cases, as 
well as the reason attending the rule announced in 
the preceding section, that Mr. Justice Bradley 
correctly asserted in the Wilmcr case, that, ‘where 
the objects of the suits are different, this rule does 
not apply, although the thing about or in reference 
to which the litigation is had is the same in both 
cases,’ ” 

“The same author, after intimating that some 
difficulty may attend the application of this rule, 
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makes the following statement, which is clearly 
applicable to this case, and which he fortifies by 
the citation of authorities. 


“Xor can the seizure and possession of prop¬ 
erty of a corporation through a receiver appointed 
in a proceeding by a stockholder or creditor pre¬ 
clude the court having cognizance of a proceeding 
by a state to dissolve and wind up the affairs of a 
corporation from appointing a receiver and tak¬ 
ing possession of the property of the defendant, 
and this both because of higher right and the fact 
that the objects of the suits are not the same.” 


“State v. Port Roval & Augusta Rv. Co., 45 
S. C. 470, 23 S. E. 363; 3S6; Herring v. X. Y. L. E. 
& W. R. R. Co., 105 X. Y. 340, 12 X. E. 763; In re 
Kittaning Ins. Co., 146 Pa. 102, 23 Atl. 336; St. 
Louis Car Co. v. Stillwater Rv. Co., 53 Minn. 129, 
54 X. \V. 1064; Citv Water Co. v. State of Texas, 
88 Tex. 600, 32 S. \V. 1033; Texas Trunk Rv. Co. 
v. State of Texas, 83 Tex. 1, 18 S. W. 199; In re 
Pound, 42 Ch. Div. 402; De La Vergne Ref. Mach 
Co. v'. Palmetto Brewing Co. (C. C.j, 72 Fed. 579; 
Met. Trust Co. v. Lake Cities Elec. Rv. Co. (C. C.), 
100 Fed. 897; Merchants’ & Planters’ Xatl. Bk. v. 
Trustees of Masonic Hall, 63 Ga. 549.” 


In the following cases, receivers appointed by virtue 
of statutes providing for dissolution or winding up of 
corporations, were held to be vested with the title to all 
of the property of the corporations, and the rights of 
such statutory receivers, or quasi-assignees, were para¬ 
mount to chancery receivers who derived their au¬ 
thority from orders of courts appointing them. 

Sterrett v. Second National Bank of Cincinnati, 
246 Fed. 753 (CCA6); 

Iloicarth v. Lombard, 175 Mass. 570. 49 L. R. A. 
301; 
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Ilowarth v. Angle, 162 N. Y. 179, 47 L. R. A. 
725; 

McConnell v. Hubbard, 272 Fed. 961 (C. C. A. 
2 ); 

Hertz v. Knud son, Deputy & Acting Secretary 
of Trade and, Commerce, 6 F. (2) S12; 

Gile v. Duke, supervisor, 5 Fed. (2) 952. 


In Sterrctt v. Second National Bank of Cincinnati, 
246 Fed. 753 (CCA 6) supra, the court held: 

“A mere ‘chancery receiver’ is but an officer of 
the court appointing him, and in the absence of 
some conveyance or statute vesting in him title to 
the debtor’s property lie cannot sue in the courts 
of a foreign jurisdiction upon its recovery upon 
the mere order of the appointing court or by virtue 
alone of his appointment as receiver; and in the 
absence of actual conveyance, the question whether 
the receiver has title is governed by the statute of 
the state by whose court the appointment was 
made. * * * 

The court said (p. 757): 

“The instant case is readily distinguishable 
from cases relied upon by the plaintiff. In Relfe v. 
Rundle, 103 U. S. 222, 26 L. Ed. 337 ‘the tempo¬ 
rary agent and receiver of the insurance company 
(p. 223 of 103 U. S.) was held ‘to be the statutory 
successor of the corporation for the purpose of 
winding up its affairs.’ In Bernheimer v. Con¬ 
verse, supra, 206 U. S. 516, 534, and in Converse 
v. Hamilton, supra (224 U. S. 243, 256) it was held 
that under the Minnesota statute, as interpreted by 
the Supreme Court of that state, as well as by the 
Supreme Court of the United States, ‘ the receiver 
is not the ordinary chancery receiver or the arm 
of the court appointing him, but a quasi assignee, 
and as a representative of the creditors. And see 
Courtney v. Croston (CCA 6) 239 Fed. 247, 249, 
152 C. C. A. 235. 
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“In Ilowartli v. Lombard, 175 Mass. 570, 56 
X. E. 8S8, 49 L. R. A. 301, the bank’s receiver 
which the Washington court (whose statute was 
involved) called a ‘quasi assignee’ for creditors 
was declared bv the Massachusetts court (p. 579 
of 175 Mass. p. 888 of 56 X. E., 49 L. R. A. 301) to 
be ‘the owner of the legal title to the fund as a 
trustee for the creditors .’ 

“In Howarth v. Angle, 162 X. Y. 179, 56 X. E. 
489, 47 L. R. A. 725, the Washington statute was 
similarly construed. 

“There is a marked, and not unnatural tendency 
in the courts in favor of the construction, where 
possible, of statutory proceedings for the dissolu¬ 
tion of corporations (as distinguished from ordi¬ 
nary creditors’ suits) as vesting in the receiver the 
title to corporate assets (in Mining Co. v. Harris, 
supra, (198 U. S. 561, 573. 49 L. Ed. 1163) the re¬ 
ceiver was appointed in a creditor’s suit; and were 
it for the decision in Banks v. Walker, supra, (181 
Ala. 368, 61 South. 951) * * * such construction of 
the Alabama statute would present less difficulty.” 
(Italics supplied.) 

In Converse, Receiver v. Hamilton, 224 U. S. 243, 
the court, at pages 256-7, says: 

“It is true that an ordinary chancery receiver is 
a mere arm of the court appointing him, is in¬ 
vested with no estate in the property committed to 
his charge, and is clothed with no power to exer¬ 
cise his official duties in other jurisdictions. Booth 
v. Clark, 17 Howard * * * But here the receiver 
was not merelv an ordinarv chancerv receiver, 
but much more. By the proceedings in the seques¬ 
tration suit, had conformably to the laws of Min¬ 
nesota, he became a quasi -assignee and repre¬ 
sentative of the creditors, was invested with their 
rights of action against the stockholders, and was 
charged with the enforcement of those rights in 



143 


the courts of that State and elsewhere. So when 
he invoked the aid of the Wisconsin court the case 
presented was, in substance, that of a trustee, 
clothed with adequate title for the occasion, seek¬ 
ing to enforce, for the benefit of his cestui quo 
trustent, a right of action, transitory in character, 
against one who was liable contractually and sev¬ 
erally, if at all.” 

And so, too, does section 774, Code (1924) D. C., 
(Title 5, see. 397, Code 1929) provide that upon the 
receiver giving “surety” in a dissolution suit of a cor¬ 
poration, “the receiver shall he vested with all the 
estate, real or personal, of the corporation , for the 
benefit of its creditors and stockholders.” 

In the case of Relfe v. Bundle, 103 U. S. 222, the 
court at page 226 said: 

“By the charter of this corporation, if a dissolu¬ 
tion was decreed, its property passed by opera¬ 
tion of kiw to the superintendent of the insurance 
department of the State, and he was charged with 
the duty of winding up its affairs. Every policy¬ 
holder and creditor in Louisiana is charged with 
notice of this charter right which all interested in 
the affairs of the corporation can insist shall be 
regarded. The appellees, when they contracted 
with the Missouri corporation, impliedly agreed 
that if the corporation was dissolved under the 
Missouri laws, the superintendent of the insur¬ 
ance department of the State should represent the 
company in all suits instituted by them affecting 
the winding up of its affairs.” 

And by section 774, Code D. C. (1924), same as Title 
5, section 397,1929 Code, it is provided in reference to 
a receiver of a corporation dissolved by the equity 
court here: 
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“Upon his giving surety as aforesaid the re¬ 
ceiver shall be vested with all the estate, real or 
personal, of the corporation, for the benefit of its 
creditors and stockholders.” 


The rights of the creditors of the insolvent corpora¬ 
tion became fixed when the action was begun for its 
dissolution. Johnston v. Davis, 56 App. Cas. D. C. 15, 
16; People v. Commercial Alliance Ins. Co., 154 X. Y. 
.05. 

The attention of the court is invited to the case of 
Hitchcock v. American Pipe & Construction Company, 
89 X. J. Eq. 449, which sets forth an interesting discus¬ 
sion of the real meaning of the Xew Jersev statute 
providing for the dissolution of a corporation, all of 
which applies with force to the dissolution statute in 
this or in any other jurisdiction. On page 31 of brief 
of appellants, they criticize this case because it was 
reversed. It was reversed upon the subject of the 
award of a counsel fee, but there was no reversal in 
respect to the court’s definition or construction of the 
dissolution statute. That is made clear by the revers¬ 
ing opinion. The only question that "went up was upon 
the subject of the award of the counsel fee. 


In the case of Robinson v. Mutual Reserve Life Ins. 
Co., 162 Fed. 794, cited and relied upon by appellants 
in their Brief, pages 2-30, the suit in which a receiver 
was appointed alleged fraud as the ultimate equitable 
relief which, of course, was sufficient to justify the jur¬ 
isdiction of the equity court. And it is to be remarked 
that the statute of the State of Xew York relating to 
the dissolution of a corporation at the time of the 
pendency of that case did not provide, as the statute in 
the District of Columbia provides (sec. 774, D. C. Code, 
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1024; Title 5, sec. 397, 1929 D. C. Code) that upon the 
appointment of a receiver in an action brought to dis¬ 
solve a corporation and his giving bond as such re¬ 
ceiver, ‘ 1 He shall be vested with all the estate, keal 
or personal of the corporation, for the benefit of 
its creditors and stockholders.” No such statute 
existed in the state of New York when the Robinson 
case was decided, and by reason thereof there is a very 
material difference between that case and the instant 
one. The statute enacted by Congress for this District 
actually vests the title of the estate of the corporation 

here. How, then, can the decision of a court elsewhere 
control the disposition of the instant case? In 162 Fed. 
794, the Judge said: 

“If, however, this law of the state of New York 
were to be regarded as part of the contract of in¬ 
surance, and as such binding upon the court as 
well as upon the parties (Kelfe v. Kundle, 103 
U. S. 222), the answer is that the action in this 
court is by complainants having the same standing 
as judgment creditors. Further, the decision in 
the Relfe case, and in those following it, proceeded 
upon the ground that title to the defendant’s prop¬ 
erty ivas by the law of the State of incorporation 
vested in an official of the state, as distinguished 
from a receiver appointed by the court. The law 
of New York makes no such provision, and, on the 
contrary, directs that the distribution of the prop¬ 
erty shall be made by receivers to be appointed by 
the courts.” 


Instead of the case of Robinson v. Mutual Life Ins. 
Co., supra, so much relied upon by the appellants, being 
in their favor, i$a decision in favor of the contention 
of the appellees herein because of the existence of sec- 
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tion 774 of the local Code. If such a statute had been 
in existence at the time of the rendition of the decision 
in that case, then the lower federal court would un¬ 
doubtedly follow the decision of the Supreme Court 
of the United States in the case of Relfe v. Rundle, 103 
U. S. 222, which distinctly recognized the paramount 
title of the insurance commissioner of Missouri, who 
was litigant in Louisiana. 


The Court Had No Authority to Divert Proceeds of 
Bonds Deposited with Commissioners of the Dis¬ 
trict of Columbia from Policyholders to Pay Re¬ 
ceivers’ and Counsel Fees. 

The order entered by the Court (Justice Luhring) 
(R. p. 312) on April 1, 1933, is void because the court 
did not have the power to decree a disposition of the 
proceeds from the sale of said bonds contrary to the 
express terms of the trust agreement under which they 
were deposited. In the case of The Home Provident 
Safety Fund Association of New York, 129 N. Y. 288, 
the court said that while the court has power, in pro¬ 
ceedings for the voluntary dissolution of a corpora¬ 
tion, to decree a distribution of its funds among those 
entitled thereto, it may not take from a trustee funds 
placed in his hands by the corporation for a specific 
purpose, pursuant to a contract obligation, and itself 
distribute them through its receiver instead of through 
the trustee; the latter is, notwithstanding the dissolu¬ 
tion, entitled to the possession of the trust fund, and 
the authority of the court is limited to compelling the 
trustee to distribute the fund, as provided for by the 
contract, and under the supervision and orders of the 
court. 
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In the case of The American Casualty Insurance 
Company, 82 Md. 535, the American Casualty Com¬ 
pany, an insurance company, deposited with the Treas¬ 
urer of Maryland a sum of money to be held as a guar¬ 
antee for the payment of the policies of insurance is¬ 
sued by the company. The company became insolvent 
and receivers were appointed to whom the said sum 
was paid under an order of court. The court held that 
the proceeds from the sale of the securities must he 
treated as impressed with a trust and must be applied 
solely to the payment of the claims of the policyholders. 
It is only necessary to say this special fund being a 
trust fund devoted to a particular and special purpose 
cannot be diverted therefrom or applied to any other 
or different object. It must be distributed to the policy¬ 
holders for whom it was set apart and can be charged 
with no portion of the costs and commissions incurred 
in administering a totally distinct fund. 

In the Matter of the Guardian Mutual Life Insur¬ 
ance Co., 13 Hun 115; Chapman v. Buggies, 59 N. Y. 
163; Betts v. Connecticut Life Insurance Co., 78 Conn. 
442; Beal Estate Trust Co. v. New England Loan & 
Trust Co., 93 Fed. 701. 


Order of Court Authorizing and Directing Temporary 
Receiver to Turn Over Secured Notes to Georgia 
Ancillary Receiver Was Invalid. 

The order entered by the Court (Chief Justice 
Wheat) (R. pp. 227-228) on December 21, 1931, is 
void, because the court did not have the power to direct 
the temporary receiver to remove from the jurisdiction 
of this court real estate notes belonging to the defend- 




US 


ant corporation. Williamson v. Wilson, 1 Bland (Md.) 
381; Gilbert v. Ilewetson, 79 Minn. 326; Parker v. 
Stoughton . 91 Wise. 174, 3 Cyc. 492(b); Oriental Insur¬ 
ance Co. v. Rudolph, 69 N. J. Eq. 570; Parson’s v. 
Charter Oak Life Ins. Company, 31 Fed. 305; Bock- 
over v. Life Association of America, 75 Va. 85; Hale 
v. Harris, 112 Iowa 372; Reynolds v. Stockton, 140 
I T . S. 254. 


The Court Had No Jurisdiction in the Pinkett Case to 
Dissolve the Defendant Corporation or to Appoint 
Receivers. 

The suit brought by Pinkett, a stockholder, officer 
and policyholder of the defendant corporation, “in his 
own right” for a receiver and dissolution of the de¬ 
fendant corporation (R. pp. 136-145; 210-214) was not 
maintainable because the court had no jurisdiction of 
the subject matter. 

Pinkett, not being a judgment creditor of the defend¬ 
ant corporation, did not bring himself within the pro¬ 
visions of Section 794, 1924 D. C. Code (Title 5, Sec. 
416, 1929 Code) which provide for an involuntary dis¬ 
solution of a domestic corporation at the suit of a judg¬ 
ment creditor, if the District Attorney shall decline to 
file a bill on the application of any judgment creditor 
of such corporation. 

Although Pinkett’s original bill, as well as his 
amended and supplemental bill (R. pp. 210-214), for a 
receiver and dissolution of the defendant corporation, 
each prayed for a temporary and permanent receiver, 
and a decree “by way of dissolution” of the defend¬ 
ant corporation (R. pp. 136-145), the allegations of 
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neither of his bills comply with the provisions of Sec¬ 
tion 768,1924 D. C. Code (Title 5, Sec. 391,1929 Code). 

At the final hearing of the Pinkett suit, Justice 
O’Donoghue rendered a memorandum opinion (R. pp. 
154-157) in which he held that the defendant company 
is insolvent, but that the question of insolvency is a 
matter of accountancy. He also held: 

“The receivership must be continued. A receiv¬ 
ership is not an ultimate remedy of equity. It is 
merely an ancillary remedy. There must be some 
ground for coming into equity other than just the 
mere receivership; otherwise the proceedings 
would fail. The only ground set forth specifically 
in this bill is dissolution, and they pray for such 
other relief as the Court of equity may grant. The 
Court has already appointed a receiver pendente 
life. This Court is going to continue the receiver¬ 
ship and is going to appoint a co-receiver with the 
present receiver. It is not the duty of a receiver 
to either rehabilitate a company, nor to reorgan¬ 
ize a company, nor in the case of an insurance com¬ 
pany to mutualize it. The receiver is to continue 
the operation of the company in statu quo as far as 
possible, pending the outcome of the litigation. 
Therefore it is up to the parties in interest, whether 
the stockholders or the officers of the company, or 
the policyholders to take such steps as any or all of 
them may be able to take to rehabilitate this com¬ 
pany, to reorganize this company or to form a new 
company. This Court cannot do that. If some 
such plan is not undertaken by the stockholders or 
by the company or the officers of the company or 
the policyholders, then there is no other course for 
this Court to pursue than that of the dissolution 
of this corporation. This Court is not unmindful 
of the fact that there are nearly 200,000 poor 
people that are interested in this litigation, many 
of whom have put all of their little savings into 
this company in order to insure them something 
in a day of stress or in a time of need. (R. p. 155) 
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“Therefore, the Court is going to endeavor, as 
far as possible, to give these people and those that 
are interested in them every reasonable, prac¬ 
ticable chance to save that which thev mav have in 

V * 

this company. (K. p. 155) 


****** 


“The Court could, at this time, let this company 
he dissolved and the assets distributed to the va¬ 
rious parties in interest as their various interests 
may appear, but the court is not going to do 
that, * * *” (K. {). 156). (Italics supplied.) 

* * # # 4 m 

“If the parties that art' interested in this con¬ 
cern cannot get together, and cannot formulate 
some plan within that period of several mouths or 
a settlement as indicated, then there ivill he no 
other course for the Court to pursue hut that of 
dissolution” (K. p. 157). (Italics supplied.) 

The final decree of Justice O’Donoghue in the 
Pinkett case (R. pp. 157-8) provided: 

(a) a finding that defendant company is insolvent; 

(b) appoints Gilbert A. Clark and Frank B. Bryan 
permanent receivers, with full power and direc¬ 
tion to carry on the business and administer the 
affairs of the defendant, with the exception of 
writing new insurance; 

(c) authorizes receivers to employ or discharge such 
counsel, agents, assistants, clerks and other 
employees, and fix their compensation; 

(d) authorizes receivers to take possession of all the 
assets, books, records, etc., of the defendant cor¬ 
poration ; 

(e) authorizes and directs said receivers to have 
made as soon as possible a detailed and actuarial 
report and account of defendant’s business; 

(f) for bond of receivers at $100,000; 



(g) enjoins defendant, its officers and employees and 
all other persons from interfering with receivers 
in the exercise of their powers and the perform¬ 
ance of their duties; 

(h) “And It Is Further Ordered that the Court will 
defer any decree for the dissolution of said 
company until after the filing herein of the re¬ 
port of the Receivers embodying the detailed and 
complete actuarial account and report as here¬ 
inbefore provided for, * * 

(i) reserves power and authority to make further 
orders and decrees that may be necessarv. 

In the opinion rendered by Justice Adkins (R. pp. 
11-13), in denying the motion of the receivers to dis¬ 
miss the bill of Shaw-Walker Company, for dissolution, 
he said: 

“* * * At the argument counsel stipulated orally 
that I might consider as before me the entire rec¬ 
ord in the Pinkelt case” (R. p. 11). 

# # * % * * 

“The parties admit that in Equity No. 53391 the 
Court may not legally dissolve the corporation 
(R. bottom p. 12). 

The court had no jurisdiction of Pinkett’s bill to 
appoint Clark and Bryan Receivers, and to author¬ 
ize and direct them to manage and operate the busi¬ 
ness of the defendant corporation as a going concern. 

Wilson v. Waltham Watch Co., 293 Fed. 811, 
814; 

Brictson Mfg. Co. v. Close, 280 Fed. 297, 301, 
(C. C. A. 8); 

Zuber v. Micmac Gold Mining Co., 180 Fed. 
625, 7; 

Sidivay v. Missouri Land £ Live Stock Co., 101 
Fed. 481, 3. 



In Michigan v. Michigan Trust Co 286 IT. S., 334, 
345 (cited by Justice Adkins, in his opinion R. p. 12) 
and quoted from by Justice Gordon, in his opinion, 
(R. p. 10.9), the Supreme Court, in referring to friendly 
receiverships, “enabling a tottering business to con¬ 
tinue while creditors are held at bay,” said: 

“Receiverships for conservation have at times 
a legitimate function, but they arc to be watched 
with jealous eyes lest their function be perverted. 
For four years the business of this corporation 
was carried on in Michigan bv a chancerv re- 
ceiver in the hope that winding up and dissolution 
would thereby be averted." 

There is no statute in the District of Columbia that 
authorizes a conservation receivership, nor does any 
jurisdiction exists in a court of equity of this District 
to appoint a receiver of the corporation or an individ¬ 
ual based on a bill praying merely for a receiver, yet 
Clark and Bryan were appointed on such a bill and they 
have held the creditors of the defendant corporation 

at bav for over seven vears. 

* *> 

Justice O’Donoghue, on final hearing in the Pinkett 
case, construed, and acted, upon the Pinkett bill as one 
for the involuntary dissolution of the defendant corpo¬ 
ration as the ultimate relief sought. His decree, after 
providing for the appointment of Clark and Bryan as 
permanent receivers to carry on the business of the 
defendant (with the exception of writing new insur¬ 
ance), (R. p. 157) and ordering a detailed and com- 
plete actuarial report and account, then expressly pro¬ 
vides : 

“that the Court will dr far any Decree for the dis¬ 
solution of said company until after the filing 
herein of the report of the Receivers embodying 



the detailed and complete actuarial account and 
report as hereinbefore provided for, so as to af¬ 
ford ample opportunity to said company, its offi¬ 
cers, stockholders and/or policyholders to formu¬ 
late and effectuate any plan, for the rehabilitation 
or reoganizalion of said company, independently, 
or with the cooperation of the Receivers, subject to 
the approval of this Court,” (It. ]). 158. Italics 
supplied.) 

But no decree dissolving the defendant corpora¬ 
tion was ever entered in the Pinkett case, because it 
could not be. 

The Pinkett bill then is solely for an operating re¬ 
ceivership without more. But such a bill cannot be 
maintained because a receivership is not final relief. 
The appointment determines no substantive right, nor 
is it a step in the determination of such a right. It 
is a means of preserving property which may ulti¬ 
mately be applied toward the satisfaction of substantive 
rights. Pthfcy & Jones Co. v. Hansscn, 261 U. S., 491, 
497. 

The proposition is well settled, said the court in 
Howe Mortgage Co. v. Ramsey, 49 Fed. (2) 738, 742- 
3 (C. C. A. 4) that a federal court has no jurisdiction 
to entertain a suit for the appointment of a receiver 
where the receivership is sought as an end in itself, and 
not as ancillary to other relief; that a receivership is 
essentially a temporary remedy to protect and con¬ 
serve the property involved during the pendency of the 
principal action. 

After Pinkett got permanent receivers, the latter 
operated a so-called modified insurance business, col¬ 
lected approximately One Million Dollars in premi¬ 
ums, lost the same, and then the receivership business 
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collapsed. Many involvements occurred concerning the 
assets of the defendant company belonging to the 
creditors, particularly many thousands of policyholders 
who declined to pay premiums to an insolvent receiv¬ 
ership insurance business. 

A receivership cannot be the primary object of liti¬ 
gation. Wilson v. Waltham Watch Co., 293 Fed. 811, 
814, in which the court said that the court is without 
jurisdiction to take over the affairs of a corporation 
for the purpose of administering its internal affairs 
in conformity with the desires of a minority stock¬ 
holder. Pinkett was a minority stockholder. 

“It is certainly true,” said the court in Myers v. 
Occidental Oil Corporation, 288 Fed. 977, 1003, “that 
in the absence of express statutory authority, juris¬ 
diction of courts of equity does not exist over corporate 
bodies to such an extent as to justify them in dis¬ 
solving corporations or in winding up their affairs and 
sequestrating their property. This seems to be so 
well settled that there is scarcely a dissenting voice in 
authority.” 

The Pinkett case is a typical one in opposition to 
what is so aptly said by the court in Myers v. Occi¬ 
dental Corporation, supra. 

“But no ultimate relief was prayed for in the bill 
which the court could grant, nor would the facts call 
for or support any ultimate relief to complainants,” 
the court said in Brictson Mfg. Co. v. Close, (2S0 F. 
297, 301, C. C. A. S) supra. 

In Zuher v. Micmac Gold Mining Co., ISO F. 625, 627, 
the whole purpose of the bill was to obtain a receiver, 
but no ultimate relief was prayed for, and the court 
refused to appoint a receiver. 
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When the property of a corporation is all sold and 
distributed, and its officers arc powerless to raise 
further means to carry on its business, the corpora¬ 
tion is powerless to exercise its corporate franchise. 
It is then for all practical purposes dissolved. Blan¬ 
chard Bros. & Lane v. S. G. Gay Co ., 124 N. E. (Ill.) 
616, 619. The foregoing is what is being attempted 
in the Pinkett case—all in violation of law. 

In his opinion in the instant dissolution suit, Justice 
Gordon said (R. p. 110): 

“It is now conceded on all hands, as indeed it 
must be, that the Court is without power to dis¬ 
solve the corporation in the Pinkett case, since that 
suit does not comply with the provisions of Sec. 
768 of the Code, for voluntary dissolution, nor the 
provisions of Sec. 794 of the Code for involuntary 
dissolution. What, then, is the ultimate relief 
sought in the Pinkett case to which the receiver¬ 
ship is ancillary? It seems to me that the bill in 
the Pinkett case is merely one for a receivership, 
and I find the great weight of authority in the 
federal courts to be that an equity court has no 
jurisdiction to entertain such a suit.” 

Justice Gordon then cites and quotes a number of au¬ 
thorities to sustain his ruling (R. pp. 110-117). Among 
others is People v. IVeigley, 155 Ill. 491, 40 N. E. 300, 
affirming 51 Ill. App. 53, in which a collateral attack 
was made upon the receivership. The facts were: a 
bill was filed by a stockholder of a corporation, alleg¬ 
ing that the corporation was in pecuniary difficulties, 
its property was being attached, its business stopped, 
and a receiver was appointed on September 9, 1892. 
The corporation appeared and consented thereto on 
the same day the bill was filed. On September 20,1892, 



a judgment was recovered against the company, and 
on September 27, 1892, execution was levied upon some 
of the property of the company. The judgment cred¬ 
itor and his attorney were attached for contempt in 
refusing to obey the order of the court to surrender 
to the receiver the property attached. The relief 
sought bv the original bill was the dissolution of the 
corporation and a settlement of its business. Upon the 
collateral attack on the receivership order, the court 
said (p. 35): 

“The question then is, had the Superior Court 
jurisdiction to make the orders to surrender pos¬ 
session of the goods levied upon and the answer to 
this question depends upon the jurisdiction of the 
court over the subject matter of the suit. * * * 
But this bill is a bold undisguised attempt to do 
what in Robinson v. Raulston, 33 Ill. App. 166, was 
attempted, under disguise and condemned. 

“If the final dissolution of the corporation be 
considered the object of the bill, the court had no 
jurisdiction. Wheeler v. Pullman Iron & Steel Co., 
32 X. E. Rep. 420, 43 Ill. App. 626, 143 Ill. 197, 
where the case was decided the same way upon 
other grounds 

“And if the staving off of creditors be the 
subject of the bill, it is hardly possible that any¬ 
body would claim that a court of equity should do 
that. In any aspect of the case, the court had no 
jurisdiction of the subject-matter; no right, power 
or authority to grant the relief. This subject is 
one that often involves questions of great diffi¬ 
culty. * * * ’’ 

The orders adjudging appellants in contempt were 
reversed. Affirmed 155 Ill. 491, where the Court held 
that: 






“A court without jurisdiction to grant the ulti¬ 
mate relief prayed by a bill for the dissolution of 
a corporation has no power to appoint a receiver 
and authorize him to assume possession and con¬ 
trol of the corporate assets. 

“The cessation of business by a corporation be¬ 
cause of the levy of attachments upon its property 
is not ceasing to do business, within the meaning 
of the statute authorizing its dissolution by a court 
of equity and the appointment of a receiver, on a 
bill by a single stockholder, to which only part of 
the creditors are parties. 

“Courts of chancery are without jurisdiction to 
decree the dissolution of corporations, except in so 
far as such jurisdiction is conferred by section 25 
of the act on corporations, and can dissolve them 
for no causes other than those therein mentioned” 
(p. 503). 

In Jones v. Bank of Leadville, 10 Colo. 464, a collat¬ 
eral attack on a receivership order, the facts were the 
defendant tiled a petition alleging its insolvency and 
that it desired to wind up its alfairs, close its business 
and secure the ratable and equitable distribution of its 
assets among its creditors; that it desired to retire 
from business, surrender its franchise and be dis¬ 
solved. Upon the tiling of the petition, the court ap¬ 
pointed a receiver. 

One Jones levied an attachment upon the property 
in the hands of the receiver and the Supreme Court 
held that the order appointing the receiver was void. 

The invalidity of the appointment of Clark and 
Bryan in the Pinkett case may be attacked collaterally 
because the court did not have jurisdiction to entertain 
Pinkett’s bill, or his amended and supplemental bill 
merely for the appointment of a receiver to manage 



and operate the business of the defendant corporation. 
In the following cases, where bills were filed merely 
for the appointment of a receiver, without alleging 
some independent ground of equity, upon collateral at¬ 
tack, the order appointing a receiver was held to be 
void: 

j 

Smith v. Supreme Court of Los Angeles, Cali¬ 
fornia, 32 Pac. 322. 

See, 

Smith v. Los Angeles & Pacific R. R. Co. (Sup. 
Ct., Cal.), 34 Pac. 243; 

The State ex rel. Merriam v. Ross, Judge, 122 
Mo. 435; 

French Bank Case, 53 Cal. 405; 

Bangs, Receiver of Genesee Mat. Ins. Co. v. 
McIntosh, 23 Barbour (N. Y.) 591, 59S-602; 

Jones, Trustee in Bankruptcy (Automatic Mu¬ 
sic Co.) v. Shaff Bros. Co., Corp., 1S6 Mo. 
Appeals, 597; 

Texas etc. R. R. Co. v. Gay, S6 Tex. 571; 

Mann v. German Am. Ins. Co., 70 Neb. 454; 

Whitney v. Hanover Natl. Bk., 71 Miss. 1009; 

The People v. District Court, 33 Colo. 293; 

Blanchard & Lane v. S. G. Gay Co., et al., 289 
Ill. 413. 


A petition by an insolvent corporation for the ap¬ 
pointment of a receiver to manage and conduct its busi¬ 
ness so that its creditors cannot enforce their rights 
against it in the courts does not state a cause of action 
either at law or in equity in which as incident thereto 
a receiver may be appointed, and such appointment 
when made is subject to collateral attack. 



In The State ex rel. Merriam v. Ross, Judge, supra, 
the court held the appointment of a receiver is not the 
ultimate end and object of a suit, but is merely a 
provisional remedy or auxilliary proceeding and there 
must be a pending suit. 

The court said (p. 456): 

“The court is thereupon asked to take posses¬ 
sion of the railroad and its property through a 
receivership, to enjoin all persons from interfer¬ 
ing with the same, and to use, operate and con¬ 
trol the property for the benefit of the creditors, 
bondholders and stockholders.” 

A receiver was appointed on the foregoing petition, 
and afterwards, upon collateral attack of such appoint¬ 
ment, the Supreme Court of Missouri said (p. 457): 

“Where in this paper, called a petition, is to be 
found a cause of action stated against anvbodv. 
What wrong is there complained of, calling for 
the exercise of a court of law or equity ? What 
right of the petitioner, or of anybody else, for that 
matter, is therein alleged to have been infringed, 
or even threatened ? None whatever. The whole 
scope of the paper is to inform the Judge of the 
Common Pleas Court in vacation, that the rail¬ 
way company is in debt, in embarrassed circum¬ 
stances, some of its creditors are about to sue upon 
its overdue obligations and to pray the court to 
take charge of its property and administer it for 
the benefit of all concerned. In other words, it is 
simply a petition by a debtor for the appointment 
of a receiver to manage and carry on its business, 
so that its creditors cannot enforce their legal 
rights in the courts of the country, and not a peti¬ 
tion stating a cause of action either at law or in 
equity in which, as incident thereto, a receiver 
might be appointed. The filing of that petition no 
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more instituted an actual controversy between 
contending suitors in court than would the tiling 
of a copy of the Lord’s prayer. It laid no founda¬ 
tion whatever for the exercise of the jurisdiction 
of the court to appoint a receiver, unless some 
ground for the exercise of that jurisdiction can be 
found other than an actual, pending controversy 
in the court which undertook its exercise.” 

In Jones, Trustee in Bankruptcy for Automatic Mu¬ 
sic Co. v. Scliaff Bros. Co. Corp., supra, collateral at¬ 
tack on receivership order, the court held: 

‘‘A court has no power either under the statute, 
or by force of the common law, or in equity, to 
appoint a receiver for an insolvent corporation 
upon its voluntary ex parte application. The ap¬ 
pointment of a receiver is not the ultimate end and 
object of a suit. There must be a proceeding pend¬ 
ing where a receiver may be appointed as a pro¬ 
visional remedy or auxilliary measure in aid of 
some other lawful end sought to be accomplished 
by that action. 

“The appointment of a receiver upon the volun¬ 
tary ex parte application of an insolvent corpora¬ 
tion is void and all acts of the receiver as well are 
orders given him are void. The court has no juris¬ 
diction or power to appoint a receiver in such a 
case, and any orders or judgments made therein 
being void they may be attacked or impeached in a 
collateral proceeding.” 

The answer of The National Benefit Life Insurance 
Company in the Pinkett suit alleges (R. p. 152): 

“Facing this condition, the defendant consulted 
with counsel and was bv counsel advised that the 
only way by which the remaining assets of the 
company could be conserved and protected for the 
benefit of all concerned would be by an operating 
receivership. [Italics supplied.] 
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“And further, upon the advice of counsel, the 
suggestion was had that an operating* receiver¬ 
ship should be sought to which the defendant cor¬ 
poration would agree, and pursuant thereto and 
in keeping with said advice of counsel, the said 
John Li. Pinkett tiled the present petition * * * ” 
(R. ]). 152). 

It is emphasized that the receivership in the Pinkett 
suit was to all practical purposes an application by the 
defendant for the appointment of a receiver to operate 
and manage its business and avoid creditors bringing 
suits and obtaining judgments against it. 

In Hutchinson v. American Palace Car. Co. 104 Fed. 
183, the court held that: 

“To justify a court in appointing a receiver for 
a corporation, it is essential that the bill should 
entitle the complainant to some tinal equitable 
relief to which the receivership is properly inci¬ 
dental.” 

The application was by a minority stockholder and the 
court denied the application on jurisdictional grounds, 
the court saying (p. 184): 

“Receiverships are too often sought in order to 
accomplish under color of judicial process what 
is prohibited by the common law and the statutes 
against fraudulent conveyances; that is to say for 
the purpose of delaying the creditors.” 

On page 1S5 the court said: 

“The bill does not properly point out any suit¬ 
able tinal relief and on the presentation of the case 
involved the counsel for the complainants were 
not able to state what final relief the complainant 
desired. The bill contains no special prayer for 
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relief. It does contain a prayer for general relief, 
but the frame of the bill is such that it is impos¬ 
sible for the court to perceive, on the present 
hearing, what relief the complainant could prop¬ 
erly ask for or what they intended to ask for.” 

The court held that it had no jurisdiction to enter¬ 
tain the bill. 

Past misconduct and a mere apprehension based 
thereon of future misconduct, will not, standing alone, 
justify the appointment of a receiver. Original 
Vienna Bakery etc. v. IJeilssler, 50 Ill. App. 406, 412, 
413; Kean v. Colt, 5 X. J. Eq. 365, 379. 

.Jurisdiction to appoint a receiver cannot be con¬ 
ferred by consent. Smith v. Los Angeles County, 
Superior Court, 97 Cal. 348. An order for a receiver 
will not be made in an improper case, even on the con¬ 
sent of both parties to the suit, more especially where 
the rights of other parties may be concerned. Whelp- 
ley v. Erie R. Co., 29 Fed. Cas. Xo. 17,504, 6 Blatch. 
271; nor does the fact that both parties in their plead¬ 
ings ask for the appointment of a receiver justify the 
court in making the appointment upon the motion of 
one or both of them whose moving papers show no 
ground for such appointment other than the concurrent 
demands therefor in the pleadings. Dusenbnry v. 
Dusenhury, 11 Daly (X. Y.) 112. 

As the main object of the appointment of a receiver 
is the preservation of the property in controversy 
pending the litigation concerning it, so the principal 
ground for the appointment is danger of the loss of 
or injury to such property in controversy before the 
court may make disposition thereof by final decree on 
the merits. Lancaster v. Asheville St. R. Co., 90 Fed. 
129. 
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A corporation cannot come into a court and ask for 
a receiver for itself. Hinckley v. Pfistcr, 83 Wis. 64; 
Matter of Iron Construction Co. (N. Y. Sup. Ct. Spec. 
T.) 2 N. Y. Anno. Cas. 124; Matter of Binghampton, 
Gen. Elec. Co., 143 X. Y. 261; Nabon v. Ongley, Elec. 
Co., 136 X. Y„ 196, reversing 24 X. Y. App. Div. 41; 
Kimball v. Goodburn, 32 Mich. 11; 117 lelpley v. Erie 
B. Co. Blatchf. (U. S.) 271. 

The case of Myers v. Occidental Oil Corporation, 
288 Fed. 997, cited in the opinion of Justice Gordon, 
is criticized by the counsel for appellants in their brief 
(p. 44) upon the supposed theory that the case fails 
to support the conclusion of the court below in the 
instant case. Opposing counsel have evidently con¬ 
fused this case with some other case because they con¬ 
tend that in the Myers case the corporation was shown 
to be entirely solvent having substantial assets and no 
evidence of indebtedness. The decision in the Myers 
case makes no such disclosures, as a reading of it will 
disclose. The court in that case held that stockholders 
could not maintain a suit for the appointment of a 
receiver of the corporation upon merely the ground 
of fraud and breach of trust upon the part of its 
officers, and, further held that apart from a statute, 
the appointment of a receiver is merely a remedy 
incidental and ancillary to the primary object of 
litigation, and cannot itself constitute such primary 
object; that its inherent jurisdiction does not enable 
a court of equity, at the instance of a stockholder, 
to dissolve or wind up a corporation by the sale and 
distribution of all its assets, because of mismanage¬ 
ment or fraud of its officers and stockholders. 

We, therefore, suggest a re-reading of the Myers 
case by counsel for the Receivers in the instant case. 
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If Court Had Jurisdiction In Pinkett Case It was Lost. 

If the court had jurisdiction to appoint receivers in 
the Pinkett case, it lost that jurisdiction by reason of 
the violation of section 174, Title 5, Code D. C. (1929), 
hereinafter set forth, and also bv reason of the entry 
of the order of April 8, 1932, authorizing and direct¬ 
ing Receivers Clark and Bryan to modify and con¬ 
tinue in force “existing contracts” of insurance with 
the consent of the policyholders where the premiums 
were paid up to and including September 9, 1931 (the 
date the court declared the company to be insolvent 
in the Pinkett case); to set up proper legal reserves 
on modified contracts; to make investments; to make 
all such modified contracts “participating contracts 
with the right of the policyholder to share in the sur¬ 
plus.” The defendant corporation is a stock company. 
Taylor v. North Star Mutual Ins. Co., 46 Minn. 198; 
People v. Commercial Ins. Co., 154 N. Y. 95, cited ap¬ 
provingly with other cases in Johnston v. Davis, et al., 
56 App. 15, 16; Lucas v. Pittsburgh Life & Trust Co., 
137 Va. 255; McDonnell v. Alabama Gold Life Ins. Co., 
85 Ala. 401; In Re American Casualty Ins. Co., 82 
Md. 535. 

The statute of the District of Columbia, above re¬ 
ferred to, is as follows: 

Section 174, Title 5, Code, D. C. (1929) provides: 

“ # * * all life and fire insurance companies or 
associations licensed to do business in said Dis¬ 
trict shall be required to maintain a reinsurance 
reserve fund; and whenever any such company or 
association not excepted from the operations 
hereof shall become insolvent or impaired to the 
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extent of twenty-five perccntum of its capital 
stock it shall be the duty of the superintendent to 
suspend its license; and unless such impairment 
or insolvency shall be made good within sixtv da vs 
thereafter, it shall be the duty of the superin¬ 
tendent of insurance to revoke its license to do 
business in the District; and it shall be unlawful 
for any insurance company, association, or order 
to do business in the District without a license, or 
to continue business after revocation of its li¬ 
cense, and any such company or association vio¬ 
lating this provision shall be liable to a penalty 
of twenty dollars for each day it transacts busi¬ 
ness without such license, to be recovered by the 
Commissioners of the District by an action of 
debt in any court of the District of competent 
jurisdiction. And any person who shall aid in 
carrying on the business of any such company, or 
shall act as agent or solicitor for any company 
not licensed to do business in said District, or 
whose license is revoked, shall be guilty of a mis¬ 
demeanor, and on conviction thereof in the police 
court of said District shall be punished by a fine 
not exceeding one hundred dollars, or, in default 
of payment thereof, by imprisonment in the jail 
of the District for not less than ten nor more than 
sixty days. * * * Provided, That the superin¬ 
tendent of insurance shall have power to make an 
official examination into the affairs of anv insur- 
ance company or association organized under the 
laws of the District of Columbia, or having its 
principal office therein, at his discretion, for the 
purpose of ascertaining whether such company is 
impaired or insolvent, as aforesaid.” 


The decree of Justice O’Donochue declaring that 
the defendant corporation was insolvent at the time 
of the appointment of Clark and Bryan as Receivers 
ipso facto cancelled the license of the defendant com- 
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panv to carry on the insurance business in this Dis¬ 
trict and was an implied finding that its capital stock 
was not only impaired to the extent of twenty-five per 
cent., but entirely wiped out. Clark and Bryan, on 
June 2, 1932, withdrew the deposit of $100,000 of se¬ 
curities from the Commissioners of the District of 
Columbia which, under the provisions of the trust 
agreement between the defendant company and the 
District Commissioners, could only be withdrawn upon 
a finding of insolvency of the company, and would, 
ipso facto, eancelMI the license of the defendant com¬ 
pany to carry on a life insurance business in the Dis¬ 
trict of Columbia. Can it be argued that a court of 
equity may enter an order in direct violation of the 
express act of Congress, and permit, authorize and 
direct its receivers to carry on the business of a life 
insurance company in insolvency when the company 
itself could not do it? AVe think not. It must of no- 1 

cessitv be concluded, we think, that the order of the 
court dated April 8, 1932, authorizing and directing 
its receivers to continue the business of a life insur- ; 

anee company in this jurisdiction was void. There¬ 
fore, the court lost jurisdiction of the Pinkett % case, if aCSCcl' 
it ever had jurisdiction.^/cX<<2 > W^ $ 

In Rapcer v. Colpoys, 66 App. Cas. D. C. 218, this ^ ^ 

court said: 

“A decree which transcends a limitation upon 
a court’s fundamental power is void. This propo¬ 
sition is so elementarv that it is not worthv of 
extended discussion. It is true in a civil case; 

‘Although a court may have jurisdiction over the 
parties and the subject-matter, yet if it makes a 
decree which is not within the power granted to 
it by the law of its organization, its decree is 
void.’ ” (cases) 
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The order of April 8, 1932, being an ex parte pro¬ 
ceeding, is void for the want of notice to creditors. 
The opportunity to be heard is an essential requisite 
of due process of law in judicial proceeding. Windsor 
v. McVeigh, 93 U. S. 274, 277; Louisville & Nashville 
Hit. Co. v. Schmidt, 177 U. S. 230, 236; Simon v. Craft, 
1S2 U. S. 427, 436. 


Conclusion. 

It is respectfully submitted that our motion to dis¬ 
miss should be granted; or, in the event the court shall 
decide that the Receivers have a right of appeal, the 
decree of Justice Gordon should be affirmed. 

Levi II. David, 

Bond Building, 
Washington, D. C. 

Robert II. McNeill, 
1627 K Street, N. W., 
Washington, D. C. 

Attorneys for Appellees. 
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APPENDIX 

UNITED STATES COURT OF APPEALS 
for the District of Columbia 

January Term, 1939 

No. 7376 


The National Benefit Life Insurance Company, a 
corporation, and Gilbert A. Clark and Frank B. 
Bryan, Jr., Receivers of The National Benefit 
Life Insurance Company, a corporation, 

Appellants, 


vs. 


The Shaw-Walker Company, a corporation, and 
Robert B. IIillyard and Walter S. IIillyard, 
trading as Shine-All Sales Company, Inter¬ 
veners. 

A ppellees. 


Consent of The National Benefit Life Insurance Com¬ 
pany, a Corporation, to the Motion of Appellees, 
Filed Herein April 1, 1939, For An Order Dis¬ 
missing the Appeal Herein. 


Now comes The National Benefit Life Insurance 
Company, corporation, named in the caption hereof as 
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an appellant, by its attorney, Thurman L. Dodson, and 
informs this Honorable Court that on April 1, 1939, 
said Thurman L. Dodson, its attorney, was served 
with a motion of the appellees herein praying for an 
order to be entered in this cause striking the name of 
The National Benefit Life Insurance Company as a 
party-appellant—and dismissing this appeal and the 
said corporation hereby advises the Court that it does 
not desire to prosecute the appeal herein, and there¬ 
fore said corporation hereby consents to the said 
motion of the said appellees. 

Movant attaches hereto an affidavit of John T. 
Rislier, President of the said The National Benefit Life 
Insurance Company, corporation, and also copy of a 
letter annexed thereto, written by him to Messrs. Gil¬ 
bert A. Clark and Frank B. Bryan, Jr., Receivers in 
the Pinkett case, Equity No. 53,391 of The National 
Benefit Life Insurance Company, bearing date April 
3, 193.9, hereby referred to and made parts hereof. 

Thurman L. Dodson, 
Thurman L. Dodson, 

619 F Street, N. W. 
Attorney for The National Benefit 
Life Insurance Company, corpora¬ 
tion. 

Service of foregoing with Exhibits attached thereto, 
copies thereof having been delivered to the under¬ 
signed, is herebv acknowledged on this 6th dav of 
April, 1939. 

[S] Francis C. Brooks, 
Attorney for Gilbert A. Clark and 
Frank B. Bryan, Jr., Receivers, 
Equity Cause No. 53,391. 

[S] Lf.vi H. David, 

Of Counsel for Appellees. 

[S] Henry Lincoln Johnson, 
Attorney for Leah B. Wilson. 
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UNITED STATES COURT OF APPEALS 
for the District of Columbia 

January Term, 1939 

No. 7376 


The National Benefit Life Insurance Company, a 
corporation, and Gilbert A. Clark and Frank B. 
Bryan, Jr., Receivers of The National Benefit 
Life Insurance Company, a corporation, 

Appellants, 


vs. 


The Shaw-Walker Company, a corporation, and 
Robert B. Hillyard and Walter S. IIillyard, 
trading as Shine-All Sales Company, 

Appellees. 


District of Columbia, to wit: 

I, John T. Risher, after being first duly sworn, 
depose and say that I am the President of The National 
Benefit Life Insurance Company; that there is at¬ 
tached hereto a copy of a letter written and signed by 
me as President of the said corporation to Messrs. 
Gilbert A. Clark and Frank B. Bryan, Jr., Receivers of 
The National Benefit Life Insurance Company, in 
Equity No. 53,391, bearing date April 5,1939, the orig¬ 
inal of which said letter I personally wailed in the City 
of Washington, D. C., on the 6th day of April, 1939, 
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postage prepaid by me, addressed to the said Messrs. 
Gilbert A. Clark and Frank B. Bryan, Jr., Receivers 
as aforesaid, to their office, No. 615 F Street, N. W., 
Washington, D. C. 


[S] John T. Risher. 

Subscribed and sworn to before me this « .. day 
of April, 1939. 


6 /r 4 / 


Notary Public. 


Washington, D. C. 

April 5,1939. 

Messrs. Gilbert A. Clark and Frank B. Bryan, Jr., 
Receivers, The National Benefit Life Insurance 
Company, 

615 F Street, N. W. 

Washington, D. C. 

Gentlemen: 

Under date of May 15, 1933, I addressed a letter to 
you, enclosing a petition and subpoena in Equity Cause 
No. 55,677, the same being a suit filed by The Sliaw- 
Walker Company, a corporation, for the statutory 
dissolution of The National Benefit Life Insurance 
Company, for which you were serving as equity re¬ 
ceivers in the case of John Randolph Pinkett v. The 
National Benefit Life Insurance, Company, known as 
Equity No. 53,391. 




I advised you on the above mentioned date in the 
above mentioned letter, to take whatever action you 
eared to take in the premises. That was nearly six 
years ago, and at a time when you were carrying on 
the business of The National Benefit Life Insurance 
Company as a going concern and you were represent¬ 
ing to the court of your appointment, and to the public 
at large, that you had successfully rehabilitated The 
National Benefit Life Insurance Company and that you 
were at that time conducting its affairs on an actu- 
arillv and financiallv sound basis. Surely, I would 
have been the last one to impede your progress. 

As both of vou know, I was elected President of The 
National Benefit Life Insurance Company, on June 
17, 1931. and that immediately thereafter, and at my 
request, the Superintendent of Insurance for the Dis¬ 
trict of Columbia, came in for the purpose of making 
an official examination into the affairs of The National 
Benefit Life Insurance Company. 

Honorable Herbert L. Davis was at that time super¬ 
intendent of Insurance for the District of Columbia, 
and his Deputy Superintendent was Mr. Frank B. 
Bryan, Jr., who is now and has been since February 
29, 1932, one of the permanent Receivers for The Na¬ 
tional Benefit Life Insurance Company. 

Mr. Bryan was placed in charge of the aforesaid ex¬ 
amination by Mr. Davis, and from that time until Sep¬ 
tember 24th, 1931, the date of the appointment of the 
temporary receiver, Mr. Bryan spent practically all 
of his time at the offices of the company and was in 
daily conferences with myself as President of the Com¬ 
pany, as well as with other officers, on matters dis¬ 
closed by the examination, many of which were de¬ 
veloped by him. 
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Mr. Bryan, as an official of the Insurance Depart¬ 
ment for the District of Columbia, was familiar with 
the many problems confronting the officers of the com¬ 
pany at that time, in their endeavor to save the Com¬ 
pany from destruction and he knew the plans and pur¬ 
poses of the officers of the Company in applying to the 
court for an operating receivership, and lie not only 
strongly urged the course, but pointed out ways and 
means by which the same could be accomplished, with¬ 
out disrupting the corporate status of the Company. 

Mr. Bryan knew and agreed with Counsel represent¬ 
ing the company that it was never contemplated that, 
the Pinkett suit should ever come on for final hearing, 
but that during the pendency of that suit, a readjust¬ 
ment of the affairs of the company would be worked 
out and the suit dismissed. 

Mr. Bryan knew that the Pinkett suit was one, hav¬ 
ing for its purpose the salvation of the company. 

Notwithstanding the plan of the officers of the com¬ 
pany, that the Pinkett suit should never come to a 
final hearing, the opposite happened, the suit did go to 
a final hearing, and at the conclusion thereof, both of 
you were appointed permanent receivers and have 
been so serving since February 29, 1932, more than 
seven years. 

When both of you took charge of the affairs of The 
National Benefit Life Insurance Company, by your own 
statements filed in the Pinkett case, The National Bene¬ 
fit Life Insurance Company owned assets of the value 
of Three Million Seven Hundred Sixty Eight Thousand 
Four Hundred Seventy Two Dollars and Twenty One 
Cents, $3,768,472.21, which were taken over by you from 
the temporary receiver, that listed among the said as- 
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been heard of, in the promotion of your so-called Modi¬ 
fied Insurance Program. 

You conducted this program for, approximately, 
seventeen months; you collected, approximately One 
Million Dollars, in premiums, from approximately, 
sixty thousand people throughout the United States, 
on your so-called modified contracts; you paid some 
death claims during this period, but, suddenly, and 
without a moment’s notice, you abandoned these con¬ 
tracts of insurance which you had induced these people 
to take upon your assurance that the plan was safe 
and under the direct supervision of the Supreme Court 
of the District of Columbia. 

Although this occurred more than five years ago, 
you have not refunded these people one cent of the 
money you induced them to pay you and the fact is 
you have not receivership assets sufficient to refund 
them the same. Aside from this, the thousands of 
policyholders who did not accept your plan of modifica¬ 
tion, are not bound by the order of court entered April 
8th, 1932, and they, as well as general creditors, are 
entitled to share in the proceeds of the assets of the 
company as of the date the bill was filed upon which 
the decree of insolvency was entered in the Pinkett 
case. Where will the money come from to pay them 
may I ask? 

You stated to the court in various sworn statements, 
filed bv vou in the Pinkett case, that vour Modified In- 
suranee Business was actuarilly and financially sound, 
and you represented to the court that in addition to an 
intact legal reserve of more than One Hundred and 
Fifty Thousand Dollars, you had a clear surplus in 
excess of all other liabilities, of Fifty Thousand Dol¬ 
lars. 
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In the meantime, your sworn statements, filed in the 
Pinkett case, show that you invested more than Two 
Hundred Thousand Dollars of your reserve funds in 
real estate located in the State of Georgia, practically 
all of which was encumbered, and all of which was 
formerly owned by The National Benefit Life Insur¬ 
ance Company, while you permitted valuable income 
producing real estate assets of the company located in 
the District of Columbia, and incidentally within the 
jurisdiction of this court, to be sold because of your 
refusal to pay taxes, interest and other charges. As a 

matter of fact vour sworn statements of the Modified 
* 

Business filed by you in the Pinkett case, show that 
all of the assets which you claim were owned by the 
Modified Business, were located out of the jurisdiction 
of this court, which carries the inference that the funds 
representing the value of these assets were removed 
from the jurisdiction of this court and placed then 
bevond its reach for distribution to its lawful owners. 

Second. Balfour Apartments. 

The Balfour Apartment House, located in the Dis¬ 
trict of Columbia, at the corner of 16th and U Streets 
N. \V., was one of the assets of the company w r hich 
came into your possession. The temporary receiver, as 
you both know, bought this valuable property at fore¬ 
closure for the sum of $125,000.00. He paid one-third 
of the purchase price ($41,666.66) in cash at the time 
of purchase, and a mortgage to secure the unpaid 
balance in the sum of ($83,333.00). The rental income 
of this property was in excess of $25,000.00 a year, and 
although you had $200,000.00 to invest, derived from 
the premiums of the modified business, you invested 
the same in real estate located in the.State of Georgia, 



and much of which was encumbered, and permitted the 
Balfour Apartments located in the District of Colum¬ 
bia, to be sold at foreclosure with the resultant loss 
of the ($41,b(>().G6) paid by the temporary receiver and 
the value of the equity above the mortgage ($83,333.00). 
The National Benefit Life Insurance Company had 
other valuable real estate located in the District of 
Columbia which you also permitted to be lost which 

would have been far safer investments for vour modi- 

•> 

tied insurance business than anv real estate located 
outside the jurisdiction of this court. 

Third. Bonds on Deposit with District Commis¬ 
sioners. 

In the vear 1925, The National Benefit Life Insur- 
ance Company, in order to comply with the regulations 
of the Insurance Department of the District of Colum¬ 
bia, deposited with the Commissioners of the District 
of Columbia, under a trust agreement, certain bonds 
of the face value of One Hundred Thousand Dollars. 
The said bonds were deposited in trust for the benefit 
of policyholders of the company and guaranteed the 
payment of any and all just claims which might arise 
under policies of life insurance issued by the company. 
In June, 1932, upon your petition and without notice, 
you obtained an order of court designating both of you 
as the proper persons to receive the said bonds. You 
thereupon withdrew the said bonds from the Commis¬ 
sioners of the District of Columbia, in spite of the fact 
that you were at that time conducting a life insurance 
business and incurring risks upon the lives of your pol¬ 
icyholders. Notwithstanding the many death claims 
which stood unpaid at that time, and which still stand 
unpaid and to which the beneficiaries had and still have 
the right to look to these bonds for the payment of 



tbeir claims under their policies of insurance, you 
finally obtained an order, after many efforts, without 
notice, which permitted you to sell the said bonds and 
apply the proceeds therefrom to the payment of com¬ 
pensation to Receivers and to Counsel for Receivers. 
The record in the Phikett case shows that allowances 
aggregating ($27,000.00) were made to pay the tem¬ 
porary receiver and his Counsel; that one of said 
Counsel was allowed compensation in the sum of $4,- 
000.00, and without order of court you paid the said 
Counsel the said $4,000.00 by giving him eight of the 
said bonds of the aggregate face value of $8,000.00. 
You have stated that the said bonds were not worth 
at the time more than fifty cents on the dollar, but the 
point is that in the first instance they should not have 
been sold for the purpose of paying receivers or their 
Counsel; in the second instance they would not have 
been sold had parties in interest been notified and 
given a hearing, and in the third instance why were 

thev not sold to the Modified Insurance Business'? 
*> 

Thev would have been far safer investments than the 
real estate located in the State of Georgia, in which 
you claim you invested more than $200,000.00 as afore¬ 
said. These bonds should be recaptured and used for 
the purpose indicated in the trust agrement under 
which they were deposited. 

Fourth. Real Estate Notes Delivered to Georgia 
Receiver. 

Both of you know that the temporary receiver ob¬ 
tained an order of court, without notice, authorizing 
him to remove from the jurisdiction of this court real 
estate notes in the value of more than $200,000.00. 
These notes were secured on real estate located in the 
State of Georgia, which said notes were locked up in 
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the vaults of the company in the District of Columbia, 
and turned over by me to the temporary receiver, when 
he took possession of the affairs of the company. The 
said notes so far as the record shows have never been 
returned to this jurisdiction and consequently the pol¬ 
icyholders and creditors residing within the jurisdic¬ 
tion of this court have been unjustly deprived of the 
value of these notes in any distribution of the proceeds 
of the assets of the company in the payment of their 
claims. While it is true that you did not turn these 
notes over to the Georgia receiver, the fact remains 
that the record in the Pinkctt case fails to show that 
you ever complained to this court about this transac¬ 
tion, nor have you made any effort to recapture them 
and return them to this jurisdiction. I think you 
should have done this. 

Fifth. Wili.owdale Plantation. 

Among the assets of The National Benefit Life In¬ 
surance Company, which have been lost under your 
management, was a valuable plantation consisting of 
2,400 acres, located in Washington County, Missis¬ 
sippi, just outside of Greenville. This plantation, 
known as Willowdale, was equipped with a large num¬ 
ber of tenant houses, barns and miscellaneous farm 
equipment. The company first became interested in 
this property by having made a loan in the sum of 
$100,000.00, secured by a mortgage on the property. 
Shortly prior to the resignation of the temporary 
receiver the company acquired title to the property 
through a foreclosure sale, the receiver having bought 
the property in for the company. You failed to pro¬ 
tect this property by the payment of the taxes due 
thereon, and it was consequently lost to the company. 
It is understood that a large part of this plantation is 
now owned by the ancillary receiver in Mississippi. 
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Sixth. Wheeling Pythian Building. 

Among the assets of The National Benefit Life In¬ 
surance Company which came into your possession as 
permanent receivers, was a real estate note in the sum 
of $75,000.00, secured by a first mortgage on the Wheel¬ 
ing Pythian Building, in Wheeling West Virginia. This 
property was owned by the Grand Lodge of the 
Knights of Pythias of the State of West Virginia and 
was a new structure when The National Benefit Life 
Insurance Company made the loan. About a year ago, 
you sold this $75,000.00 note for the sum of $20,000.00, 
which resulted in a saving of $55,000.00 to the maker 
thereof, and a loss of the same amount to the policy¬ 
holders of The National Benefit Life Insurance Com¬ 
pany. 


Seventh: Losses Sustained on Makginal Trading. 

While you, Mr. Bryan, were an official of the Insur¬ 
ance Department of the District of Columbia, and con¬ 
ducting an official examination into the affairs of the 
company, it came to your knowledge that certain ille¬ 
gal transactions had been carried on by former officers 
of the company with a certain Stock and Bond Brok¬ 
erage House, which resulted in the loss of approxi¬ 
mately $500,000.00. It was unanimously agreed by all 
Counsel at the time that the brokerage house was liable 
for the loss. Instead of your pursuing this matter in 
the courts of this jurisdiction, you went into friendly 
territory, employed Counsel in that territory and from 
your statements filed in the Pinkett case you state that 
the matter was finally settled for the sum of $7,825.00 
and that attorneys received a fee of $3,500.00. The re¬ 
sult is that the policyholders of the company sustain 
this loss. 
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The above matters are called to your attention solely 
for the purpose of indicating why I, as President of 
The National Benefit Life Insurance Company, think, 
that in justice and good conscience you should no 
longer resort to measures calculated to further defeat 
the efforts of the policyholders and other creditors of 
this company from reaching its assets and obtaining 
their share of the few crumbs which now remain. 

You had your opportunity to work out the affairs of 
this company, having had it in your possession for 
nearlv seven vears. 

You participated in the Shaw-Walker case in the 

court below and fought it with all your might, without 

the interference from the corporation or any of its 

officers, and you lost, and now you seek to appeal from 

the decree of that court and therebv further delav the 

%> 

ends of justice. 

The decree of Mr. Justice Gordon alfords the only 
regular method of winding up the affairs of this com¬ 
pany, which you had every opportunity to save, and 
having failed, I hereby request you to instruct your 
Counsel to withdraw the name of The National Benefit 
Life Insurance Company as an appellant in this case 
and I think in all justice and fair play you should like¬ 
wise instruct your Counsel to withdraw yourselves as 
appellants and permit justice to take its course. 

Respectfully, 

[S] John T. Risher 
President 

John T. Risher 

The National Benefit Life Insurance 
Company. 


JTR/v. 
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In the 


Mniteb States Court of Appeals for the 
itstrirt of Columbia 

January Term, 1939. 

No. 7376. 


The National Benefit Life Insur¬ 
ance Company, a corporation, and 
Gilbert A. Clark and Frank B. 
Bryan, Jr., Receivers of the Na¬ 
tional Benefit Life Insurance Com¬ 
pany, a corporation (appointed in 
Equity Cause No. 53391), 

Appellants, 

v. 

The Shaw-Walker Company, a cor¬ 
poration, and Robert B. Hillyard 
and Walter S. Hillyard, doing 
business as Shine-All Sales Com¬ 
pany, Intervenors, and Leah B. 
Wilson, 

Appellees. 



BRIEF FOR APPELLEE LEAH B. WILSON. 

Statement of the Case. 

On September 10, 1931, one John Randolph Pinkett, 
an officer, stockholder and policyholder of the defend¬ 
ant the National Benefit Life Insurance Company, a 
corporation, incorporated under the laws of the Dis- 
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trict of Columbia, filed his bill, with said insurance 
corporation as sole defendant, in the then Supreme 
Court of the District of Columbia; said cause is known 
as Equity cause number 53391; said bill was denom¬ 
inated a bill for the dissolution of the defendant cor¬ 
poration, and asked for a receiver pendente lite, and 
upon a final hearing for permanent receivers, and that 
“such action be taken by way of dissolution, or, in 
such other manner as to the court, etc.” (R. Pgs. 136, 
145); the bill disclosed that creditors of the corporation 
were suing it upon claims in various parts of the 
United States, that because of its exquisite financial 
condition unless the Court took charge of its assets and 
managed the same and stopped the threatened litiga¬ 
tion and welter of attachments the assets would be lost; 
no other independent ground of equitable jurisdiction 
was asserted then, nor was any other set up in the 
amended bill of complaint filed in said cause on Sep¬ 
tember 22, 1931, other than that for the dissolution of 
the defendant corporation and for a receivership (R. 
Pg. 210). On December 9, 1931, the president of the 
company (then in receivership, Daniel Roper having 
been appointed upon the application of Pinkett on Sep¬ 
tember 24, 1931, R. Pg. 149) an employee of the Re¬ 
ceiver Roper, filed an answer in behalf of the corpora¬ 
tion admitting the allegations of the bill (R. Pg. 150). 

In February, 1932, upon final hearing, while assert¬ 
ing the jurisdiction of the Court to dissolve the defend¬ 
ant corporation upon the Pinkett bill (R. Pg. 154) and 
deciding that that was the only ground of equity set 
forth specifically in the bill, found the defendant in¬ 
surance company to be insolvent, and appointed per¬ 
manent receivers, “ deferring any decree of dissolu¬ 
tion’ ’ until later (R. Pg. 154, et seq.). 

Although the Court in its memorandum opinion de¬ 
cided that it was not the function of the Court or of 
its receivers to rehabilitate or mutualize the defendant 
company, yet on April 8, 1932, upon the petition and 
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recommendation of the receivers, the same Court au¬ 
thorized the said receivers to “modify all of the con¬ 
tracts of insurance then in force by reducing the 
amount of the policy provisions and issuing new pol¬ 
icies in the place of the old ones” (R. Pg. 275, et seq.). 
The said receivers conducted this business for over 
eighteen months and collected from some 65,000 policy¬ 
holders, whom they induced to join in with said plan, 
cash in the form of premiums in excess of a million 
dollars (R. Pgs. 372, 385). In the meantime and on 
May 12, 1933, The Shaw-Walker Company, a judgment- 
creditor, filed its bill for the statutory dissolution of 
the defendant corporation. This bill attacked the 
jurisdiction of the Court in the Pinkett suit (R. Pg. 1, 
et seq.). This appellee, Leah B. Wilson, leave of Court 
having been obtained, filed her intervening petition in 
this cause below, attacked the jurisdiction of the Court 
in the Pinkett suit, alleged the insolvency of the Modi¬ 
fied Business as conducted by the receivers, waste, 
mismanagement and a dissipation of the assets of the 
defendant corporation by the receivers in the Pinkett 
suit; she also joined in the prayers of the Shaw-Walker 
suit for the dissolution of the defendant corporation; 
said intervenor also complained of the enormous fees 
received by the receivers and their counsel, while as¬ 
sets of the corporation were being lost by the fail¬ 
ure of the receivers to pay interest items and taxes on 
assets of the corporation (R. Pgs. 190, 192). 

Upon final hearing, the Court below filed its decree 
decreeing the invalidity and/or the supersession of the 
Pinkett case; by its order it appointed a statutory re¬ 
ceiver for the defendant corporation and enjoined all 
other persons, including the Pinkett receivers from in¬ 
terfering with its receiver. This appeal is taken from 
that decree, over the objection of the defendant cor¬ 
poration itslf (cf. motion to dismiss this appeal filed in 
this cause) by the Pinkett receivers individually (al¬ 
though they were not parties below) and in behalf of 
the corporation. 
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Points Involved in This Appeal. 

1. Was there any jurisdiction in the Pinkett suit to 
appoint receivers for the National Benefit Life Insur¬ 
ance Company? 

2. If there was such jurisdiction, did this statutory 
proceeding supersede that proceeding? 

a. The propriety of appointing the statutory officer. 

3. Is this appeal properly before this Court? 

The Jurisdiction of the Court in the Pinkett Suit. 

Because of the numerous decisions upon points 
herein involved your appellee has attempted to dis¬ 
tinguish rather than exhaust the authorities. Upon 
questions such as the present case involves, Federal 
Courts have adopted an attitude of immunity. They 
have unanimously held that the jurisdiction of a Fed¬ 
eral Court is not limited by state statutes outlining and 
designating the forum, procedure and method of liqui¬ 
dating domestic corporations. So quotations from 
cases of the nature of In Re Metropolitan Railway, 208 
U. S. 90, and similar cases both before ‘and after that 
decision upholding the “consent” or “umbrella” receiv¬ 
ership are not considered; they are usually confined en¬ 
tirely to the Federal Courts. So in discussing the effect 
of such state statutes upon the power of a federal 
court of equity they have denied any loss of jurisdic¬ 
tion in the presence of these statutes such as exists in 
a state court. 

Penn Casualty Co. vs. Pennsylvania, 294 U. S. 
190, 79 L. E'd. 850 (1935). 

Commonwealth vs. Williams, 294 U. S. 176, 79 
L. Ed. 841 (1935). 

Also see annotation on this subject, 96 A. L. R. 1173. 

However, even the pendency of a general adminis¬ 
tration suit, does not foreclose the statutory remedy 
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of the domestic courts, for we see that in announcing 
the rule above, the Supreme Court has reversed a de¬ 
cision of a lower Federal Court for failing to turn over 
the assets to the statutory officer on the ground that 
to refuse would be an abuse of discretion. 

Cf: 

Lyon vs. McKeebry, 171 F. 305 (C. C. A. 1909). 

However, we, in the District of Columbia, must look 
to the state courts rather than federal courts for the 
rule obtaining for such cases in this court, though fed¬ 
eral in nature, while transacting business of a domestic 
nature, it is a state court as its federal character could 
not have endowed our courts with the immunity from 
the operation of the laws for the District of Columbia. 
We have in this jurisdiction a statutory remedy 
which serves as a guide, and the relief, stat¬ 
utory in nature, is the rule by which the 
power of our courts is measured. So, early in our 
judicial history in the case of Morrow vs. Edwards, 20 
D. C. (IX) Mackey 475, at pages 477, 478, this sig¬ 
nificant language appears: 

“To this there are two objections. First, this 
Court has no jurisdiction to dissolve a corpora¬ 
tion. The attorney-general of the United States 
can by proper proceedings inquire into the le¬ 
gality of the incorporation, where acts are said 
to be such as to forfeit the right to a continu¬ 
ation of the charter, or where the charter is pro¬ 
cured by fraud; but this court sitting as a court 
of equity has no such power.” 

And later this Court in speaking of the exclusive 
character of the statutory proceeding, in the case of 
Palmer vs. Morgan, 45 App. D. C. 334, at page 341, 
quotes with approval from another jurisdiction as fol¬ 
lows : | 

“In Butler vs. New Keystone Copper Co. 
(Del.) 1 , 93 Atl. 380 (Feb. 3, 1915), it was ruled 
that a * distribution of all of the assets (of the 
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corporation) would clearly be a winding up 
which could be done legally only in the method 
provided by law.’ There is one jurisdiction only, 
that •wherein this corporation was created, where 
a decree binding all stockholders may be entered 
‘against the corporation in a suit brought against 
it under the state law for the purpose of ascer¬ 
taining its insolvency, compelling its liquidation, 
collecting sums due by stockholders for sub¬ 
scriptions to stock, and paying debts of the cor¬ 
poration.’ ” 

The great weight of authority is behind this proposi¬ 
tion of law, indeed the cases are legion in which this 
principle has been followed with hardly a dissenting 
voice. In the case of People ex rel. Wright vs. Weig- 
ley, 155 Ill. 491, 40 N. E. 300, the facts were similar to 
the facts in the Pinkett case. There was a statute in 
Illinois for the dissolution and liquidation of insolvent 
corporations; it appeared that the corporation was in 
financial straits, it could not pay its debts, part of its 
assets were in custodia legis through attachments, and 
allegations were made that unless the Court took juris¬ 
diction of the assets of the corporation through its re¬ 
ceiver a great dissipation of its assets •would oocur 
through the actions of many other creditors. The cor¬ 
poration appeared and consented to the appointment of 
the receiver. The Court in ruling that the appointment 
could be collaterally attacked uses the following lan¬ 
guage: 

“The vital question then, is, as stated in our 
former opinion, ‘Whether the Superior court in 
which the receiver was appointed, and in which 
the order was entered to turn over the goods, 
had jurisdiction of the subject matter of the 
bill.’ The relief sought by the bill in this case 
was the dissolution of the corporation and set¬ 
tlement of its business. The appointment of the 
receiver vras a mere incident to that relief, to 
enable the court to take possession of the prop¬ 
erty and business of the company, and finally 
wind up its affairs. It is clear, if the court was 
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without jurisdiction to grant the ultimate relief 
prayed by the bill, it had no power to appoint 
the receiver, and authorize him to assume pos¬ 
session and control of the corporation assets. 
It is well settled by the decisions of this court, 
as well as the authorities generally, that courts 
of chancery are without jurisdiction to decree 
the dissolution of corporations, except so far as 
that jurisdiction is conferred by statute; and we 
deem it too clear for argument, that if the su¬ 
perior court had jurisdiction to adjudicate upon 
the subiect matter of the bill of Jacob Graff, and 
grant the relief therein prayed, that jurisdiction 
must be attributed to Section 25, c. 32, of our 
statute, and not to its general equity powers, 
sitting as a court of chancery. It cannot be se¬ 
riously contended that this bill shows the exist¬ 
ence of any of these causes for dissolving the 
Northwestern Shoe Company at the time it was 
filed. The only reasons shown for filing it is 
that creditors of the corporation had commenced 
suits against the company to collect debts which 
it ow r ed them, and had seized certain of its prop¬ 
erty by proper w T rits of attachment. All the 
other averments of the bill are to the effect that 
if creditors are permitted to so collect their debts 
great injury will result to the complainant as a 
stockholder. • • • 

“Here is a bill by a single stockholder, other 
stockholders not being made parties. Only a 
part of the creditors are made parties, others 
being given no opportu/nity to question the juris¬ 
diction of the court or the insufficiency of the 
bill. None of the causes for which by the statute 
courts of equity are authorized to take charge of 
corporations, and close them up, are alleged. 
That the ultimate relief prayed for carrnot be 
lawfully granted by the court upon this bill, it 
seems to us must be conceded. Can it be said 
nevertheless, the court, in making the interlocu¬ 
tory order appointing the receiver, only pro¬ 
ceeded irregularly, and therefor the validity of 
that order cannot be questioned in this proceed¬ 
ing? We think not. Having no general equity 
powers in the case, and the bill wholly failing to 
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bring it within the provisions of section 25, the 
superior court exceeding its jurisdiction in mak¬ 
ing the order which appellees are charged with 
violating, and that order must therefor be held 
void.” 

The parties below, including the receivers and Justice 
Adkins admitted that no jurisdiction existed or exists 
in the Pinkett case to dissolve the corporation, and no 
other relief of an equitable nature was prayed or con¬ 
tained in Pinkett’s original or amended bill; under 
those circumstances, when certainly Pinkett *s suit does 
not pretend to conform to the statute in this jurisdic¬ 
tion there can be no pretense but that the Pinkett suit 
is just a suit for a receiver, which may not be main¬ 
tained in equity. Especially is this true in the face of 
our statute, as in other jurisdictions. 

Compare: 

Albach vs. Fraternal Aid Union, 100 Kan. 511, 
164 Pac. 1065. 

Cook vs. Illinois Ins. Co., 46 Fed. 2nd 782 (C. 
C. A. 7th, 1931). 

Also see: 

State ex rel. Merriam vs. Ross, 122 Mo. 435. 
Laumier vs. Sun Ray Products Co., 50 S. W. 2nd 
(Mo.) 640. 

The Statutory Proceeding Superseded the Pinkett 
Case Whether Valid or Invalid. 

Cases involving the conflict of jurisdiction between 
cases arising in state courts seldom reach the appellate 
courts in connection with the liquidation of insolvent 
corporations, because in nearly all states there are stat¬ 
utes which make such a phenomena impracticable of 
serious consideration. However, in passing on other 
situations, Courts of the states have indicated the para¬ 
mount character of the statutory proceedings over gen¬ 
eral equity suits. In Michel vs. Necker, 106 Atl. 449, 
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the Court had an occasion to compare the two receivers, 
statutory and equity, and the following language is un¬ 
mistakable in its portent: 

“The legislature of this state has provided 
by statute that whenever a corporation, incor¬ 
porated under the laws of this state, gets into 
a condition such as the defendant corporation 
here is in, it should be wound up in a certain 
manner and by a certain procedure; that stock¬ 
holders should be under certain obligations; that 
directors and officers should be under certain 
disabilities; that the assets should be dealt with 
and distributed in a certain manner and that 
creditors and stockholders should have certain 
rights, among which is to have in existence a 
statutory officer known as a receiver, who, by 
virtue of the statute represents not only the 
court, but the corporation, its stockholders and 
its creditors, and who has and may exercise the 
rights of all. This receiver has certain statutory 
rights and duties. He is, to a great extent, an 
independent ego, a new creature. There is noth¬ 
ing akin to him known to federal practice, except 
in the administration of the statute. The stat¬ 
utory procedure is in the nature of an equitable 
quo warranto . It is in the nature of a probate 
proceeding. It is the winding up of the affairs 
of a deceased corporation through a statutory 
agent, just as a probate proceeding is a winding 
up of the affairs of a deceased individual through 
an agent authorized by statute. * * * As a 

result of the proceedings the corporation and its 
liabilities are extinguished. * * * 

“* * * The statute of this state is a part of 
the charter of every corporation organized under 
it and every stockholder and creditor becomes 
charged with notice of its provisions and sub¬ 
jects his rights to the effect of its operation. 
* * * If, prior to the award of the injunction 
and appointment of the receiver in this suit, 
there had been pending in this court a general 
equity administration suit, such as is now pend¬ 
ing in the district court, there is no doubt but 
that this suit would supersede that . There have 
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been several cases in which this situation was 
presented which have come under my observer 
tion. Morse vs. Metropolitan Steamship Co., 100 
Atl. 219, was one. There a general equity admin¬ 
istration suit was instituted and a general equity 
receiver appointed, subsequently a statutory re¬ 
ceiver was appointed and there was no question 
but that the statutory proceedings superseded 
the general equity suit.^ 

Dissolution Statutes Are Essentially Bankruptcy Stat¬ 
utes and It Is the Rule That They Supersede Gen¬ 
eral Equity Administration Suits. 

It is noticed from the opinion of the Court in the 
Necker case, supra, that the dissolution statute of New 
Jersey and most similar statutes in other states (our 
statute is modeled on the New Jersey and New York 
laws) are very much like the bankruptcy statutes. 
They extinguish the debts of the corporation in the 
course of administering the estate, and, as in our 
statute, usually provide for the voiding all transfers of 
property after the filing of the petition for the dissolu¬ 
tion of the corporation. In our statute, Section 776 
provides that all conveyances and transfers of any type 
of property or choses in action are void after the filing 
of the petition for the dissolution of the corporation 
as to the receiver thereafter appointed and the cred¬ 
itors of the corporation. These statutes are essentially 
insolvencv laws. 

We see, upon inspection, that if there is pending in 
an equity court, state or federal, a general equity ad¬ 
ministration suit, and within four months thereof a 
petition is filed in bankruptcy, the bankruptcy suit su¬ 
persedes the general equity receivership. 

In re Diamonds Estate, 259 Fed. 70, 73 (C. C. A. 
6th)'. 

Even where a general equity receiver had filed his 
final account in a federal equity cause, the bankruptcy 
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Court ordered the assets turned over to its receiver 
because of the paramount character of the bankruptcy 
litigation. 

Moore vs. Scott, 55 Fed. 2nd 863 (C. C. A. 9th). 

Although the general rule is that the equity receiver 
will Tetain jurisdiction if the suit has been pending 
more than four months, yet when as in the Pinkett 
case the suit is brought by a stockholder, or a simple 
creditor, and no lien has ripened from a judgment, in 
that event there is no inhibition by the passage of the 
four month period and the bankruptcy suit is para¬ 
mount when instituted. 

In re Bartlett Oil and Gas Co., 44 Fed. 2nd 616. 

The Propriety of the Attack on the Pinkett Receiver¬ 
ship in an Independent Suit and the Alleged 

Waiver Thereof. 

When the suit below was instituted Federal Equity 
Pule 37, and the Rule 13 of the lower court, its counter¬ 
part, provided that an intervenor came into a cause in 
subordination to the propriety thereof. As plaintiff 
Shaw-Walker Company was not a party originally to 
the Pinkett suit, he would have been met with the ex¬ 
igencies of these rules. 

Mueller vs. Adler, 292 Fed. 138 (C. C. A. 8th, 
1923); Cet. denied 263 U. S. 721 (1924). 

In re Veach, 4 Fed. 2nd 334 (C. C. A. 9th, 1925). 

Cf.: 

United States vs. Calif. Coop. Canneries, 279 
U. S. 553, 556 (1929). 

The rule was adhered to so inexorably that Courts, 
while denying other means of relief therefrom, have 
suggested that the attack be made in an independent 
action. 

Whittaker vs. Brictson Mfq. Co. y 45 Fed. 2nd 
485, 491 (C. C. A. 8th, 1936). 
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Elliot vs. McCauley, 177 Ga. 96, 99, 169 S. 358, 
360 (1933). 

Nevin vs. Pacific Coast Co., 165 Wash. 192, 197, 
177 Pac. 739, 741 (1919). 

However, the rule is well settled that a void judg¬ 
ment may be attacked collaterally, upon the motion 
of the parties, or, the Court, sua sponte, may correct 
a void judgment. 

The contention that the plaintiff and intervenor judg¬ 
ment creditors have waived their attack on the juris¬ 
diction of the Pinkett by filing their claims is wholly 
without merit. Jurisdiction of the subject matter may 
never be conferred by consent. To support this propo¬ 
sition the appellants cite several cases, one from this 
court. However, an inspection of the cases reveals at 
once that the estoppel arises because the individuals 
have by their conduct caused a change in the position 
of the suit attacked, by consenting to decrees from 
which they have received monetary benefit. 

In none of the cases cited, was the doctrine of es¬ 
toppel invoked to estop the assertion of the statutory 
dissolution of a corporation. And in no wise can it 
be contended that the plaintiff and intervenor judgment 
creditors below ever received one cent upon their judg¬ 
ments as a result of the filing of the claims. The rule 
in dissolution suits, however, is radically different. No 
plaintiff could discontinue this suit by consent, for the 
Court, once the petition was filed, makes its own in¬ 
quiry into the status of the corporation. In the case 
of Auburn Button Works, Inc., vs. Perryman Electric 
Co., 167 N. J. Eq. 554, 154 Atl. 1 (which was a suit 
for the dissolution of a corporation) the Court says 
at page 2: 

“On the filing of the bill herein an order was 
made requiring the defendant corporation to 
show cause -why it should not be adjudged in¬ 
solvent and a receiver appointed. On the return 
day of said order the solicitor of the complain- 
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ant informed the court his client had been im¬ 
portuned by officers of the defendant corporation 
to effect a dismissal of the bill, upon assurance 
that complainant’s claim would be paid. He 
prayed' leave to dismiss the bill and was joined 
therein by the solicitor representing the defend¬ 
ant. He was advised that this court could not 
be used as a collection agency through the me¬ 
dium of a receivership suit, that the bill filed, 
a class bill, was for the benefit of all creditors 
and stockholders of the defendant company, and 
the public at large, and if the defendant was in 
fact insolvent the bill could not be withdrawn or 
dismissed on complainant’s motion. Naspo vs. 
Summit Sweet Shoppe, Inc., 106 N. J. Eq. 49, 
150 Atl. 199; Liss vs. Security Finance Co. * * *; 
Rawnsley vs. Trenton Mutual Life Ins. Co., 9 
N. J. Eq. 95, 96. In the Rawnsley case, supra, 
it was held: where a creditor comes into court 
under this act, it is not his particular grievance 
the court is to redress, or his individual interest 
that is to be protected, but the very object of the 
act is to protect the public at large from im¬ 
position, and to promote and secure the general 
interest of the stockholders and creditors.” 

After the filing of the bill for the dissolution of the 
corporation the interest of the District of Columbia and 
the public at large was in this suit and no act of the 
party plaintiff can destroy the propriety of this suit. 

The Record in Equity Cause 53,391 Made It Impera¬ 
tive That a Receiver be Appointed in This Cause. 

This suit was filed in May, 1933. At that time the 
Pinkett receivers had embarked upon a receivership 
insurance business. Although the inhibition in the 
order authorizing the modification of the policies of the 
defendant corporation would seem to prevent the writ¬ 
ing of new- insurance yet that is what the receivers pro¬ 
ceeded to do. At great expense to the general creditors 
and in disregard of the legitimate purposes and war¬ 
rant for a receivership they proceeded to write each 
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policyholder a new contract. This contract of insur¬ 
ance is best described by the way the plan operated with 
your appellee; appellee was a policyholder of the de¬ 
fendant corporation, having a 15-year endowment pol¬ 
icy which was eleven years old at the time of the 
modification plan. The policy matured in 1935, after 
assuring appellee that this new plan would protect 
her and replace her defunct policy with a living and 
paying policy of insurance, the receivers issued to ap¬ 
pellee a contract of insurance which would run for 
fifteen years at the same premium of her old policy, 
but the maturity date was fifteen years from the date 
of the acceptance of the modification plan. Under this 
type of *‘ modification’ 7 some 65,000 policyholders paid 
into the Pinkett receivers over a million dollars in cash 
(R. Pgs. 199, 200, 201, 202, 203). 

At first only policyholders whose policies were in 
force were modified, later for some reason the restric¬ 
tions were released and finally the receivers modified 
the policies of dead policyholders and paid the benefici¬ 
aries the “modified death benefit 77 (R. Pgs. 312, 313). 
Thus while creditors were held at bay an insurance 
company, distinct from the defunct defendant corpora¬ 
tion was set up with the assets belonging to them by 
ex parte orders in a suit supposedly brought for the 
dissolution of the corporation. 

The Insolvency of the Modified Insurance Company. 

The Pinkett A made investments to support the re¬ 
serves upon these new policies (the National Benefit 
was an assessment company) but the horror of the 
whole scheme is contained in the nature of the invest¬ 
ments made. There is a statute (Section 653 D. C. 
Code, 1924 Ed.) in the District of Columbia which pro¬ 
vides for the investment of the funds of insurance com¬ 
panies, and contains directions as to the proper kind of 
securities and properties, also the rule of the lower 
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court provides a list of the proper investments for 
fiduciaries (Cf. Equity Rule 71 Rules D. C. Supreme 
Court). However the Pinkett receivers made invest¬ 
ments in real estate equities of property of the defend¬ 
ant corporation purchased from ancillary receiverships 
at prices in excess of their real value; all of these in¬ 
vestments were of a kind or character not permitted 
for insurance companies by the insurance laws and not 
proper for court fiduciaries under the rules of the lower 
court. One asset, formerly owned by the defunct 
corporation was sold by the Georgia receiver to the 
Pinkett receivers shortly before the Pinkett receivers 
replaced the Georgia receivers in the Georgia proceed¬ 
ing. This building bought by the receivers for 
$146,550.00 in cash, was sold at foreclosure, shortly 
after its purchase (because of the failure of the re¬ 
ceivers to pay interest on the mortgage) for the sum 
of Fifty Thousand ($50,000.00) Dollars, from out of 
which Thirty Thousand ($30,000.00) Dollars went to 
pay the mortgage. This disaster alone made the modi¬ 
fied business insolvent according to the statement of its 
assets and liabilities (R. Pgs. 372, 385). Consequently 
it was no surprise that no other insurance company 
would purchase the modified business (R. Pg. 381), and 
the whole thing was abandoned by the receivers after 
eighteen months (R. Pg. 159). 

The Decimation of Corporate Assets. 

In February 1932, the Pinkett receivers reported, 
under oath, that the assets of the defendant corporation 
were $3,768,472.21, of which sum $143,922.78 was in 
cash; according to their reports filed in the Pinkett 
suit (R. Pgs. 372, 385), they received over a million 
dollars in cash in premiums from modified policy¬ 
holders alone in addition to the money already in hand. 
In 1938, under oath the same receivers report only 
about $353,000.00, of which sum less than $16,000.00, is 



16 


in cash. In seven years of administration the corpus 
of this estate has not been liquidated, but the assets 
have dwindled to within one-tenth of the sum originally 
reported, and the cash has more than kept pace in the 
game of the rapidly disappearing assets of the Na¬ 
tional Benefit Insurance Company (R. Pgs. 279, 407). 

In conclusion, your appellee says that it is remarkable 
that the Pinkett receivers should desire to further ad¬ 
minister the affairs of this corporation; no part of the 
decree appealed from involves any commissions or fees 
that they may be entitled to, it is entirely silent as to 
the Pinkett receivers except to direct them to refrain 
from interfering with the possession of the statutory re¬ 
ceiver appointed in this cause below. It seems as though 
the Court of their appointment, the creditors and policy¬ 
holders, and the corporation itself object to their con¬ 
tinuation in office. 

It is submitted that the decree below should be af¬ 
firmed, if this appeal is not dismissed upon the motions 
filed in this cause. 

Respectfully submitted, 

HENRY LINCOLN JOHNSON, Jr., 
Attorney for Appellee Leah B. Wilson. 
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In the 


linitetr States Court of Appeals foe the 
Itstetrt of Columbia 

January Term, 1939. 


Special Calendar. 


The National Benefit Life Insurance 
Company, a corporation, and Gilbert 
A. Clark and Frank B. Bryan, Jr., 
Receivers of The National Benefit Life 
Insurance Company, a corporation 
(appointed in Equity Cause No. 
53391), 

Appellants, 


vs. 

The Shaw-Walker Company, a corpora¬ 
tion ; and Robert B. Hill yard and 
Walter S. Hillyard, doing business 
as Shine-All Sales Company, and 
Leah B. Wilson, 

Interveners-Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 
COLUMBIA. 



Motion of appellees The Shaw-Walker Company, corpora¬ 
tion; and Robert B. Hillyard and Walter S. Hillyard, 
doing business as Shine-All Sales Company, (1) for a 
rehearing and reargument of the above entitled cause 
before the full bench of the Court which consists of 
the Chief Justice and the five Associate Justices of this 
Court; (2) or, in the alternate, if appellees’ said mo¬ 
tion is denied, that the mandate be stayed pursuant to 
Rule XXIV of this Court, pending application for cer¬ 
tiorari to the Supreme Court of the United States. 

Now come appellees The Shaw-Walker Company, cor¬ 
poration; and Robert B. Hillyard and Walter S. Hill¬ 
yard, doing business as Shine-All Sales Company, by 
their attorneys, Levi H. David and Robert H. McNeill, 
and move the Court (1) for a rehearing and reargument 
of the above entitled cause before the full bench of this 
Court, which consists of the Chief Justice and the five 
Associate Justices of this Court; (2) or, in the alternate, 
if appellees’ said motion is denied, that the mandate be 
stayed pursuant to Rule XXIV of this Court, pending ap¬ 
plication for certiorari to the Supreme Court of the 
United States, for the following reasons: 


1 . 

This Court never acquired jurisdiction to entertain this 

appeal. 

The record herein discloses that on March 30, 1939, 
this cause was docketed in this Court by the filing of the 
transcript of the record; that on April 1, 1939, the ap¬ 
pellees filed a typewritten motion to dismiss this appeal 
on various grounds, including the striking (1) the name 
of The National Benefit Life Insurance Company, cor¬ 
poration, as party appellant, (2) the names of Gilbert 
A. Clark and Frank B. Bryan, Jr., Receivers of said 



3 


corporation, as parties appellants ,the Receivers not 'being 
parties in this dissolution suit, (3) the names of their 
counsel as attorneys for said corporation; and praying 
that Receivers Clark and Bryan show cause (a) by what 
authority they prosecuted this appeal, (b) and that their 
counsel show cause by what authority they noted an ap¬ 
peal as attorneys for said corporation; (c) and that said 
Receivers show cause by what authority they affixed the 
signature of The National Benefit Life Insurance Com¬ 
pany to the cost bond of $250 on appeal, and also by what 
authority said Gilbert A. Clark signed the name of Frank 
B. Bryan, Jr., to the alleged appeal bond, or by what au¬ 
thority another signed the name of said Bryan to said 
alleged appeal bond. 

On April 6, 1939, The National Benefit Life Insurance 
Company, corporation, by its attorney of record herein, 
Thurman L. Dodson, Esq., in reply to appellees’ motion 
to dismiss this appeal, consented to the same, the de¬ 
fendant corporation not desiring to prosecute this ap¬ 
peal which had been taken by Receivers Clark and Bryan 
to reverse the decree of Justice Gordon, which provides 
for the involuntary dissolution of the defendant cor¬ 
poration under the statutes of the District of Columbia, 
in such cases made and provided, and the appointment 
of a receiver in the cause, namely, Title 5, secs. 416, 
ct seq., 1929 D. C. Code (same as secs. 794, et seq., 1924 
D. C. Code). 

In footnote 34, page 14, of the opinion of this Court 
in the instant case, in referring to appellees’ motion to 
dismiss this appeal, this Court says: 

“It does not add to the persuasiveness of the 
motions that some of them are filed in the name 
of the insurance company, purportedly acting by 
John T. Risher, as its president, who also, in be¬ 
half of the company, signed and verified the an¬ 
swer in the Pirikett case.” 

But it should not be overlooked that Mr. Laws, of 
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counsel for Receivers Clark and Bryan, admitted in open 
court at the final hearing of this dissolution suit, as 
follows: 

“We do not question that Mr. Rislier was 
selected according to the by-laws at that time, 
nor do we raise any formed question about the 
filing of the suit” (R. 26, referring to this dis¬ 
solution suit). 

Mr. Laws also said to the trial court: 

“* * * Mr. Risher was designated as presi¬ 
dent; I never made any question about that” 
(R. 27). 

It was also conceded by written stipulation between 
counsel in this dissolution suit (Par. 5*4 b, R. 21), that a 
resolution was passed by the board of directors of the 
defendant corporation, in July, 1931 (prior to the filing 
of the Pinkett suit and this dissolution suit), author¬ 
izing and empowering the said John T. Risher, as presi¬ 
dent of the defendant corporation, “to initiate any 
litigation that might become necessary to protect the 
interests of said corporation, or to defend any suit 
that might be brought against said corporation, at 
any place, employ necessary attorneys, without further 
authority from the board of directors.” 

Acting under the foregoing authority, John T. Risher, 
as president of the defendant corporation, employed 
counsel to prepare and file the answer on December 
9, 1931 (R. 150-154), of the defendant company in the 
Pinkett case, which answer was filed subsequent to the 
appointment of Daniel C. Roper, as temporary receiver 
on September 24, 1931 (R. 149). 

Acting under the same authority of the board of di¬ 
rectors, John T. Risher, as president of the defendant 
corporation, employed Thurman L. Dodson to enter his 
appearance in this court in this case and move the Court 
to dismiss this appeal because the company did not de¬ 
sire to prosecute this appeal. 
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In our motion to dismiss this appeal, we called the 
attention of the Court to our contention that the correct 
rule of law is that where the real party in interest does 
not desire to prosecute an appeal, when a trustee for such 
party insists upon appealing, the appeal should be dis¬ 
missed, citing authorities supporting the proposition. As 
illustrative of the principle contended for, we cited the 
case of Ex parte Dorr, 3 Howard 104, in -which the 
Supreme Court of the United States held that a writ of 
error cannot be prosecuted at the instance of the next 
friend for the benefit of a party to the record, without his 
consent, and the case of Ratcliff et ux v. Patten, 37 W. 
Ya. 127, in which the Court announced the familiar rule 
that “where an appeal appears to have been applied for 
and obtained from a decree by a trustee for real estate 
of this cestui que trust, and after said appeal has been 
perfected, said cestui que trust dismisses the appeal as 
far as she is concerned, and the trustee does not appear 
to have any personal interest in the matter in controversy, 
it must be dismissed as to such trustee also. 

We also cited the case of Dalbkermeyer v. Sholtes, 3 S. 
D. 124, which we contend states the correct rule, in which 
the Court held that “an appeal will be dismissed when 
it is shown by satisfactory evidence that it was or is 
being prosecuted without authority and against the desire 
or wish of the appellant the appeal should be dismissed. 

The foregoing cases, illustrating the rule, are not even 
mentioned in the opinion rendered in the instant ease, 
nor is the rule, which, we submit, is unassailable, even 
referred to in the opinion herein. 

The gross misconduct of Receivers Clark and Bryan, in 
the Pinkett case, in handling the large and valuable trust 
estate, of which the record herein abundantly shows, 
would seem to be sufficient justification for the position of 
the defendant corporation in opposing the prosecution of 
this appeal that had for its purpose the reversal of Jus- 
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tice Gordon’s decree, so that, if this were accomplished, 
it would continue the obnoxious, most unjust and waste¬ 
ful Clark-Bryan receivership. 

In this connection, we quote from Part IV, page 15, of 
the opinion of this Court: 


“IV. 

“What has been said disposes of the present 
appeal. It is to be understood as limited specifi¬ 
cally and solely to the two issues we have de¬ 
cided, namely, that the court had jurisdiction in 
the Pinkett case and that its discretion was ex¬ 
ercised arbitrarily in appointing receivers in the 
instant case and holding that the receivership in 
the latter supersedes the receivership in the 
former. Tn so ruling we wish it to be clearly 
understood that we express no approval of the 
manner in which the Pinkett receivership has been 
conducted. As has been said, the record is replete 
with charges of misconduct against the Pinkett 
receivers as well as with assertions that the trial 
court repeatedly exceeded its jurisdiction in mak¬ 
ing particular orders in the course of the admin¬ 
istration. Criticism has been directed especially 
toward its actions in permitting the receivers to 
carry on the ‘modified’ business and to make pay¬ 
ments on matured policy claims while it was be¬ 
ing conducted, in making allowances of fees to the 
receivers and their counsel, and in other respects. 
For reasons already stated, we make no decision 
concerning these matters. However, we cannot 
ignore entirely the fact that the record shows, 
through the temporary receiver’s initial report, 
that the company’s net worth was $2,396,749.20 
when the Pinkett receivership was beginning and 
that now it is charged the assets have shrunk to 
less than $100,000, apparently without a liquidat¬ 
ing dividend. Abnormal as the times have been 
recently, such a shrinkage, if it exists, gives cause 
for scrutiny. It mav have been due to causes over 
which neither the receivers nor the court had or 
could have had control. Whatever the facts may 
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be, the court should scrutinize the final report of 
the receivers with great care. Extended already 
too long, nevertheless in view of the uncertainties 
and possibilities the proceeding should not be 
closed until the court has made certain, either 
upon appropriate objection or on its own motion, 
if that should be necessary, that its officers, the 
receivers, have discharged their full duty to the 
court and to those whose interests it has in charge. 
That determination having been made expedi¬ 
tiously but thoroughly, the case should be closed 
with dispatch. 

“In our judgment much of the delay and con¬ 
fusion which has characterized the judicial ad¬ 
ministration of this company’s affairs may be 
attributed to the haphazard system which has pre¬ 
vailed in the trial court for handling receivership 
matters. * * *” 

On April 7, 1939, an order was entered herein, setting 
for hearing appellees’ motion to dismiss at the time of 
the argument of this appeal on the May, 1939, calendar. 

In appellees’ brief on the merits, following the state¬ 
ment of the case, we discuss at length the foregoing 
motion to dismiss the appeal (see pp. 67-83, both in¬ 
clusive, appellees’ brief), citing decisions of the Supreme 
Court of the United States and of this Court, as well as 
of other Courts, which seemed to us to be directly in 
point in support of appellees’ motion, but no one of the 
said decisions is referred to or mentioned in the opinion 
of this Court in the instant case. 

In the opinion of this Court in the instant case, ren¬ 
dered January S, 1940, the Court (p. 14), in disposing of 
appellees’ motion to dismiss, says: 

“It is argued that the Pinkett receivers may not 
prosecute this appeal because, it is said, they have 
not shown that they obtained leave of the appoint¬ 
ing court. Apart from the fact that they were 
authorized generally to take exclusive charge of 
the corporation’s affairs and conduct its business, 
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we consider this argument concluded by Palmer 
v. Morgan, 45 App. D. C. 334, 341 (1916), which 
held that the trial court’s allowance of an appeal 
and approval of the appeal bond is sufficient 
permission.” (Italics ours.) 

From the quotation, we understand that this Court 
assumes that the trial court, in the instant dissolution 
proceeding, authorized Receivers Clark and Bryan to 
appeal, or that an implied permission to appeal resulted 
from the supposed allowance of an appeal, or from 
the supposed approval of the bond for costs on appeal. 
We shall demonstrate by the record that all these as¬ 
sumptions are incorrect. 

We shall refer to the case of Palmer v. Morgan, supra, 
cited in the opinion of the Court. One of the under¬ 
signed counsel has examined the transcript of record in 
the Palmer-Morgan case. No. 2S90, of this court. On page 
61 thereof is the final decree signed bv the Justice who 
dismissed the petition filed by the receivers in that case. 
At the foot of the decree in that case the notation of an 
appeal was entered by the receivers, the amount of the 
bond on appeal was fixed, all of which was signed by 
the Justice, which, necessarily, was the allowance of an 
appeal to the receivers by the Court. On the same page 
(61) in the transcript of the Palmer-Morgan case appears 
the statement, “Bond on appeal for $100 approved and 
filed.” This recitation again necessarily implied the per¬ 
mission by the trial court for the receivers to appeal. 
It logicallv follows that the decision of this Court in the 
Palmer-Morgan case is to be confined to the actual facts 
of that case as shown by the official record. 

Nothing like the facts in the Palmer-Morgan case oc¬ 
curred in the instant dissolution proceeding. Receivers 
Clark and Bryan, or their counsel, or The National 
Benefit Life Insurance Company, corporation, or any 
attorney representing it, or purporting to represent it, 
never entered or caused to be entered an appeal in open 
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court, or at the foot of the dissolution decree, or other¬ 
wise thereon. 

The attention of the Court is invited to pages 130-133 
of the transcript of record herein where it appears that 
counsel for the receivers merely filed, on March 7, 1939, 
in the clerk’s office, ‘‘Notice of Appeal” (R. 133-134), 
which is signed by the receivers’ counsel. The Court 
never approved this notice, nor was any application made 
to the Court to approve or authorize it. 

On page 134 of the transcript herein will be found: 
“Memorandum. March 22, 1939. Bond on appeal for 
$250 filed.” This does not set forth that the bond was 
approved, either before or after it was filed in the 
clerk’s office. It was never presented to the trial court, 
or any Justice thereof for approval or disapproval, nor 
does it purport to recite that the bond was approved by 
the trial court, or any Justice thereof. The record, 
therefore, shows affirmatively, which, of course, is the 
actual fact, that the receivers merely filed the bond with 
the clerk, as any other paper is filed with him. 

This Court, in its opinion in the instant case, foot¬ 
note 34, page 14, is in error in stating that appellees, 
in their motion to dismiss this appeal, asked “for modi¬ 
fication of the order allowing it (referring to the appeal 
bv the receivers) because there was never anv order of 
the Court below allowing this appeal and we did not ask 
for an order modifying an order that was never passed. 

The attention of this Court is invited to page 172 
the record on appeal. There is no request in that desig¬ 
nation to include the bond on appeal, or of any memo¬ 
randum in reference thereto (R. 172-3). Item No. 15 
in the designation calls for the final decree and Item No. 
16 calls for Notice of Appeal, but the bond or any refer¬ 
ence to it is omitted from the designation. 

Nevertheless, the clerk included in the transcript, in 
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behalf of the receivers, a memorandum that a bond was 
filed (R. 134). 

The counter-designation, filed by the appellees (R. 
415-416) requested the clerk (R. 415) to include the 
entire bond for costs on appeal, and on pages 209-210 
of the transcript of record the bond is set forth. By an 
inspection of it, it appears that it icas not approved by 
the trial court (R. 210). Furthermore, the bond was 
not signed by the defendant corporation, by its president, 
or any other officer of defendant corporation. The seal 
of the defendant corporation does not appear thereon. 
Neither is the defendant company, at the beginning of 
the bond (R. 209) nor at the end thereof (R. 210), de¬ 
scribed as a corporation. At the end of the bond is 
the following: 

“Signed, sealed and delivered this 21st day of 
March, 1939. The National Benelit Life Insur¬ 
ance Company, by Gilbert A. Clark, Frank B. 
Bryan, Jr., Receivers. Gilbert A. Clark, Frank 
B. Bryan, Jr., Receivers, The National Benefit 
Life Insurance Company. Fidelity & Deposit 
Company of Maryland by Eugene Halley (Seal), 

attornev in fact.” 

•» 

It, therefore, appears affirmatively on the record that 
this Court is in error, we submit, in deciding that the 
appellees, in the instant case, are concluded by the de¬ 
cision in Palmer v. Morgan. 


2 . 


Clark and Bryan were not parties to this suit. 

We also urged in our motion to dismiss this appeal 
that Clark and Bryan, not having been made parties 
to this dissolution suit in the court below, or having 
asked the trial court to make them parties, they are 
improper parties appellant in this court, citing cases 
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of the Supreme Court of the United States and from 
other courts (Appellees’ Brief, pp. 75-81), among 
others, Ex parte Cockcroft, 104 U. S. 578, in which the 
Supreme Court held that a person cannot appeal from 
a decree rendered in a suit whereto he was not a party; 
Elwell v. Fosdick, 134 U. S. 500, 505, 511, 513, in which 
the Court held that the bank was not a party to the 
suit and its right to appeal depended upon the action 
of the trustee under a mortgage who had released er¬ 
rors, and the Court dismissed the appeal; Connor v. 
Peugh’s Lessee, 18 Howard 394, held that judgment 
having been entered against the casual ejector, the 
tenant having neglected to make herself a party cannot 
bring a writ of error; Taylor v. Savage, 1 Howard 282, 
held, that the appeal of the administrator de bonis non 
was irregular because he was not made a party in the 
District Court; Indiana Southern Ry. Co. v. Liverpool, 
etc., Ins. Co., 109 U. S. 168, being a suit for foreclosure 
of a mortgage, the mortgagee being satisfied with the 
decree as entered, held, that the mortgagor cannot ap¬ 
peal. Similarly, in the instant case, The National Bene¬ 
fit Life Insurance Company being satisfied with the 
decree of Justice Gordon, and having so advised this 
Court, and did not appeal therefrom, its counsel of 
record herein having consented to appellees’ motion to 
dismiss this appeal. 

In Payne v. Niles , 20 Howard 219, held, that no one 
can bring up as plaintiff in error a judgment of an in¬ 
ferior court to a superior court unless he was a party 
to the judgment in the court below; nor can anyone be 
made a defendant in a writ of error who was not a party 
to the judgment in the inferior court. 

In Heiskel v. Mozie, 65 App. D. C. 255, 257, this 
Court held that the words “the parties” used in the 
statute mean the parties in interest—the real beneficial 
owners, and that by implication it excludes agents and 
attorneys in fact. 
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In Hallam v. Oppenheimcr, 3 App. D. C. 329, this 
Court, in dismissing the appeal, held that trustees to 
sell real estate under order of Court had no right to 
appeal to this Court from an order refusing to ratify 
a sale made by them, and that trustees acting as the 
mere ministerial officers of the court had no right or 
power to bring the case here on appeal any more than 
a sheriff or marshal would have to prosecute an appeal 
from an order setting aside a sale. 

See cases cited in appellees’ brief, on pages 79-80, 
holding that receivers have no right of appeal. 

This Court does not, in its opinion herein, refer to 
the cases cited by appellees, some of which are herein¬ 
above referred to. 

3. 

The opinion of this Court rendered herein on 
January 8, 1940, reverses Justice Gordon’s decree 
granting statutory dissolution of the defendant cor¬ 
poration notwithstanding the fact that appellants ad¬ 
mitted and conceded at final hearing that appellees 
were entitled to that relief. 

Referring to appellees' bill for statutory dissolution 
of the defendant corporation, this Court, in its opinion 
(pp. 3-4) rendered January 8, 1940, says: 

“The present statutory proceeding was begun 
May 12, 1933, process being served on the presi¬ 
dent, John T. Risher. The bill complied in all 
respects with Section 417 * * *. The prayer was 
for dissolution, appointment of receivers, sale of 
the property, distribution of the proceeds, and an 
injunction to restrain others, including the Pinkett 
receivers, from interfering with those so appointed. 
The interveners joined in the prayer of the bill.’’ 
(Italics ours.) * * * (Opinion of this Court, pp. 
3-4.) 
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“The statutes of the district provide four 
methods by which a district corporation may be 
dissolved and its affairs wound up incidentally 
to the dissolution. 2 Clearly, the Pinkett bill as 
amended does not comply with the requirements 
of Section 416 or of any of the other statutory 
procedures.” * * * (Opinion of this Court, p. 5). 

Note 2 refers to Tit. 5, Chap. 13, Secs. 391-419, D. C. 
Code (1929) and the footnote in the opinion of this Court, 
page 5, sets forth Section 416 as follows: 

“The language of Section 416 is: ‘When any 
corporation in the district has remained insolvent 
for a year, or has neglected or refused for that 
period to pay and discharge its notes or other 
evidences of debt, or has, for that period, sus¬ 
pended its ordinary and lawful business, a bill 
may be filed by the District Attorney * # * for 
the dissolution of said corporation, or, if he 
shall decline to do so, on the application of any 
judgment-creditor of said corporation, the said 
judgment-creditor, if an execution upon his judg¬ 
ment shall be returned unsatisfied, in whole or in 
part may file such bill.’ ” 

Attention is called to the fact two important words 
are omitted from the language of Section 416 of the 
statute as quoted in the above mentioned footnote of the 
opinion of this Court, which said words are “as afore¬ 
said Those significant words in the statute (Sec. 
416) clearly and unmistakably refer to Section 409 of 
Title 5, Code, D. C. (1929), which provide for the dis¬ 
solution of a domestic corporation at the suit of the 
United States by the District Attorney. Section 409 
reads as follows: 

“Involuntary dissolution at the suit of the 
United States.—Whenever the District Attorney 
of the United States for the District of Columbia 
shall become satisfied that any corporation or¬ 
ganized under the laws of said District has been 
guilty of such misuse, abuse, or nonuser of its 
corporate powers and franchises, or such viola- 



tion of law as would authorize and make proper 
the forfeiture of its charter, corporate powers, 
and franchises, the said District Attorney shall 
tile in the Supreme Court of the District a petition 
in the name of the United States, setting forth, 
fully and in detail, the alleged abuse, misuse, or 
nonuser by reason whereof such forfeiture is 
sought, which petition shall be supported by af¬ 
fidavits of credible persons; and upon the filing 
of such petition the said Court shall lay a rule re¬ 
quiring such defendant corporation to show cause, 
within such time as the Court may deem proper, 
why a decree should not issue as prayed in said 
petition, a copy of which rule and petition shall 
be served on said corporation by a day therein 
limited.’ ’ 

Attention of the Court is called to the statement con¬ 
tained in footnote 2, page 5 of the opinion of this Court, 
namely: 

“There was no pretense of voluntary dissolution 
by shareholders or of involuntary dissolution at the 
suit of the United States or the district attorney.” 
(Italics supplied.) 

We submit that in view of the allegations of the bill in 
the instant statutory dissolution suit, and the written 
stipulation by counsel for the respective parties, as well 
as the admissions of counsel for the receivers at the final 
hearing that application was made by the appellees be¬ 
fore this suit was brought to the District Attorney to file 
the instant dissolution suit and he declined to do so (R. 
7, bill of complaint; stipulation, R. 21, par. 7; admissions 
of counsel for receivers at final hearing, R. 80), a read¬ 
ing of Section 416 in connection with Section 409 un¬ 
doubtedly gave all of the rights and remedies possessed 
by the United States, had the District Attorney filed this 
dissolution suit. It being conceded on the record that the 
District Attorney declined to initiate this dissolution suit, 
upon the application to him by appellees, and counsel 
for the appellants having conceded in the trial court 
that the appellees were entitled to dissolution of the cor- 
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poration, the reversal herein of the decree of Justice 
Gordon deprives appellees the relief provided by the 
statute. Is this the interpretation of the reversal by this 
Court? If so, we submit that this is erroneous. 

In the body of the opinion of this Court, and in foot¬ 
notes 3 and 4, page 5, this Court points out specifically 
that the Pinkett bill does not comply with any of the 
statutes relating to the dissolution of the defendant cor¬ 
poration and that it was not a suit for dissolution. 

On page 6 of the opinion of this Court, referring to the 
Pinkett bill, it is said: 

“In our judgment the bill was not designed as 
one for a statutory dissolution and relief incident 
thereto by way of receivership. This is shown not 
only by the absence of the statutory allegations and 
requirements concerning status of the petition, but 
also by the character of the allegations made, the 
prayer for relief, the circumstances under which 
the bill was filed, and the disposition of the case 
made by the court up to the final hearing and de¬ 
cree in this cause.” 

At the final hearing of this dissolution suit, the trial 
court referred to the written stipulation (R. 19-32) be¬ 
tween the parties to this suit, and the following occurred: 

“The Court: What they (referring to the plain¬ 
tiff, The Shaw-Walker Co. and intervener Shine- 
All Sales Co.) have alleged in the pleadings have 
all been admitted” (R. 80). 

Thereupon, Mr. Laws, of counsel for Receivers Clark 
and Bryan, said to the Court: 

“Mr. Laws: It has practically all been admitted. 
I have not made any objection to any question in¬ 
tended to show anything in Mr. David’s pleadings. 

“Mr. David: Do you think there ought to be dis¬ 
solution ? 

“Mr. Laws: I think eventually there should be. 

“Mr. David: What do you mean by * eventu¬ 
ally?’ 
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“Mr. Laws: I think after the case is closed out, 
the assets disposed of—the real estate. 

“Mr. David: I thought so. 

“Mr. Laws: After the real estate has been dis¬ 
posed of. 

“Mr. David: The attorneys for the receivers 
won’t leave anything. 

“Mr. Laws: You get a lot of joy out of my say¬ 
ing ‘assets’ and not ‘real estate.’ ’’ 

Again, on page 37 of the transcript of record herein, 
the following occurred at the final hearing of this dis¬ 
solution suit: 

“The Court: In this suit that Mr. David has is 
there any question that they are entitled to an 
order of dissolution? 

“Mr. Laskey: I think not. They are entitled 
to a holding of dissolution, except that it is with¬ 
in the discretion of the Court as to when it 
shall be dissolved’’ * * *. 

This Court, in its opinion herein, does not refer to or 
follow the decision of the Supreme Court of the United 
States in the case of United States v. Babbitt, 104 U. S. 
767, which appellees called to the attention of the Court 
on page S3 of our brief, and in which it appeared that 
the Court of Claims decided a question on longevity pay 
of an army officer adversely to the plaintiff, the case 
being one of a class, and aS a judgment against him 
could not, by reason of the amount in controversy, be 
reviewed, a pro forma judgment was by consent of the 
Attorney-General rendered against the United States 
on a claim for such pay. The Supreme Court held that 
the consent so given was a waiver of any error, citing 
Pacific Railroad v. Ketcham, 101 U. S. 2S9. Nor does 
this Court, in opinion herein, refer to or distinguish 
the case of Ganss v. Goldenberg, 39 App. D. C. 597, cited 
by appellees on page S2 of their brief, in which this 
Court held, following the case of United States v. Babbitt, 
supra , that one who consents to a judgment in favor 
of his adversary, oven for the express purpose of tak- 
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ing an appeal therefrom, is estopped to contest the 
judgment, and his appeal will be dismissed. 

In view of the foregoing, we submit that this Court 
did not have jurisdiction to entertain this appeal, and 
that our motion to dismiss, which was promptly filed 
after this case was docketed here, should be granted. 

In Gross v. Irving Trust Co., 289 U. S. 342, 344, the 
Court says: 

“Upon adjudication of bankruptcy, title to all 
the property of the bankrupt, wherever situated, 
vests in the trustee as of the date of filing the 
petition in bankruptcy. The bankruptcy court has 
exclusive jurisdiction, and that court’s possession 
and control of the estate cannot be affected by 
proceedings in other courts, state or federal. Isaacs 
v. HobbiTie & T. Co., 282 U. S. 734, 737, and 
cases cited. Such jurisdiction having attached, 
control of the administration of the estate can¬ 
not be surrendered even by the court itself. Id. 
739. ‘The filing of the petition is a caveat to all 
the world and in fact an attachment and an in¬ 
junction.’ Mag v. Henderson, 268 U. S. Ill, 117, 
and citations. And see generally Moore v. Scott, 
5f) F. (2d) 863; In re Diamond’s Estate, 259 Fed. 
70. 

“The fact that the jurisdiction of the bankruptcy 
court is paramount effectually distinguishes that 
class of cases which hold that as between courts 
of concurrent jurisdiction property already in the 
hands of a receiver of one of them cannot rightly 
be taken from him without that court’s consent 
by a receiver subsequently appointed by the other 
court. In Buck v. Colbath, 3 Wall. 334, 341, the 
rule is stated to be that ‘whenever property has 
been seized by an officer of the court, by virtue 
of its process, the property is to be considered as 
in the custody of the court, and under its control 
for the time being and that no other court has a 
right to interfere with that possession, unless it be 
some court which may have a direct supervisory 
control over the court whose process has first taken 
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possession, or some superior jurisdiction in the 
premises .’ And see Coveil v. Reyman, 111 U. S. 
176, ISO. The present case falls within the itali¬ 
cized exception, since the jurisdiction of the bank¬ 
ruptcy court is paramount and not concurrent.’’ 


4. 


As to Title 5, section 417, D. C. Code (1929), same as 
section 795, D. C. Code (1924) as amended. 

Sec. 417, Title 5, above mentioned, provides as fol¬ 
lows : 


“Upon prima facie proof of the facts neces¬ 
sary to sustain such suit the court may issue an 
injunction restraining the corporation, its trus¬ 
tees, directors, and officers from collecting or re¬ 
ceiving any debt or demand and from paying out 
or transferring or delivering to any person any 
of its property or effects and from exercising 
any of its corporate rights and franchises during 
the pendency of the suit, unless by permission of 
the court. And at any stage of the proceeding 
the court may appoint a receiver to collect and 
preserve the property of the corporation and dis¬ 
pose of and manage the same, under the direction 
of the court until final decree in the case.” 
(Italics supplied.) 

This Court, in its opinion herein, at pp. 11-12, section 
II, says: 

“We do not regard the statutory provision (sec. 
417) as mandatory. It is not so in terms. The 
language is permissive. We think it was made 
so designedly. The technical dissolution provided 
for by section 416 might or might not require 
an incidental receivership for liquidation of as¬ 
sets. That might be accomplished in other ways 
prior to filing of the petition for dissolution or 
there might be no assets to distribute” (R. 12). 

It is not to be overlooked that section 417 provides 
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that upon prima facie proof an injunction restraining the 
corporation, its trustees, directors and officers from col¬ 
lecting or receiving any debt or demand and from pay¬ 
ing out or transferring or delivering to any person any 
of its property or effects and from exercising any of 
its corporate rights and franchises DURING THE 
PENDENCY OF THE SUIT, unless by permission of 
the Court, with the further provision that at any stage 
of the proceeding the Court may appoint a receiver to 
collect and preserve the property of the corporation and 
dispose of and manage the same, under the direction of 
the Court, UNTIL FINAL DECREE IN THE CAUSE. 

In other words, section 417 distinctly provides for a 
receiver and/or injunction pendente lite. Appellees, in 
the instant case, made no motion to the Court below 
for a receiver or injunction pendente lite. 

The trial court, at the final hearing, having found 
that as the appellees had complied with all of the 
statutory requirements of Section 416, they were en¬ 
titled to the relief afforded to a judgment creditor by 
section 419, Title 5, D. C. Code (1929), same as sec¬ 
tion 797, D. C. Code (1924) as amended, provides as 
follows: 


“In such suit, if the court shall be of opinion 
that the complainant is entitled to the relief prayed, 
and that such corporation ought to be dissolved, 
the court Shall cause an account to be taken of 
the assets and debts of the corporation and 
Shall Decree an equal distribution of the assets 
among the creditors, subject to existing liens; but 
if said corporation has no property to satisfy its 
creditors, or to the extent to which its property is 
insufficient therefor, the Court may require the 
stockholders, who are parties defendant to the 
suit, to pay into court the amounts due and un¬ 
paid on the shares of stock held by them, and 
shall ascertain the amounts properly chargeable. 
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in favor of creditors, to said stockholders and the 
trustees, directors, or other officers who are par¬ 
ties to the suit, and in the final decree for the 
dissolution shall adjudge and decree that said 
amounts shall be paid into court by the parties 
respectively liable therefor, to be applied to the 
payment of the debts of the corporation.” (Caps, 
ours.) ; 

The trial court acted by virtue of section 419, rather 
than by section 417, in the appointment of a receiver, as 
is fully explained by the statements of the trial court, 
at final hearing, on page 79 of the transcript of the rec¬ 
ord, when he said: 

“The Court: My idea is that if I am going to 
dissolve it, I will appoint a receiver. There is no 
use dissolving without signing an order dissolv¬ 
ing. It does not dissolve itself ; there is somebody 
■who has to act. If it is dissolved, the proper thing 
to do, my thought is, is to appoint a receiver.” 

Again, on page 99 of the transcript of record, the 
Court, on final hearing, said: 

“I suppose the only thing for me to decide is 
whether or not I can, or whether or not I should 
order a dissolution. If I reach that conclusion, it 
is necessary to appoint a receiver, I think.” 

We called the attention of the Court to the case of The 
People of the State of New York v. The Chemical Co., 
11S App. Div. 437 (cited approvingly in Re Schultz, 22 
Fed. Supp. 616), on page 91 of appellees ’ brief, which is 
not referred to in the opinion of this Court. That was 
an action for dissolution by the Attorney-General of a 
New York corporation on the ground that the defendant 
corporation had remained insolvent and had failed to 
discharge its notes for one year, which is very similar 
to the statute in force in the District of Columbia. After 
hearing, in which insolvency and the failure to pay the 
notes were admitted, the court held that the action was 
justified. The court also held that where the answer ad¬ 
mits that the defendant suspended its ordinary and law- 
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ful business for more than a year Owing to bankruptcy 
proceedings brought against it, a dissolution of the cor¬ 
poration under the statute is proper. At page 440, the 
court said: 

“The defendant, however, claims that the statute 
is simply permissive and that the Court may or 
may not, as it deems wise in the exercise of its dis¬ 
cretion, award judgment dissolving a corporation, 
even though the facts justifying dissolution may be 
found. 

“Even if it should be assumed that the Court had 
some discretion in actions of this kind, it would 
evidently not be a proper exercise of it, when a 
cause of action is clearly established, for the 
Court to prevent the law from taking its course 
and from being made effective. The plaintiff, hav¬ 
ing shown facts which under the law are clearly 
sufficient to sustain an action dissolving a corpora¬ 
tion, should have been awarded a judgment for 
that purpose.” 

In the case last quoted from, the court also said: 

“The legislature has seen fit to provide that a 
corporation must ‘pay and discharge’ its obliga¬ 
tions to save itself from being subjected to an ac¬ 
tion of this character * * *. The fact that it has 
received a discharge in bankruptcy cannot avail to 
save its corporate life, for the statute has decreed 
otherwise.” 

A fortiori, the appointment of equity receivers, even if 
such appointment were valid, cannot save the corporate 
life of the defendant corporation because the District of 
Columbia statute has decreed otherwise. 

Appellees cited and quoted other cases in our brief (pp. 
93-94) similar to the New York decision, supra, to which 
no reference is made in the opinion of the Court herein. 




22 


5. 

As to section 397, Title 5, Code, D. C (1929), same 
as section 774, Code D. C. (1924) as amended. 

The last mentioned section provides: 

“Upon his giving surety as aforesaid the receiver 
shall be vested with all the estate, real or personal, 
of the corporation for the benefit of its creditors 
and stockholders / 9 

That is to say, the statutory receiver in a dissolution 
suit is vested with the title to all of the real and personal 
estate of the corporation as of the date of the filing of 
the dissolution suit. We cited in our brief (p. 46) the 
case of Johnston v. Davis, 56 App. D. C. 15, 16, in which 
this Court held that the rights of creditors of insolvent 
corporation become fixed when an action for dissolution is 
filed, citing approvingly a number of cases, among which 
was People v. Commercial Insurance Co., 154 N. Y. 95, 47 
N. E. 968, to which the particular attention of the Court 
is called; appellees also quoted from the case of Relfe v . 
Bundle, 103 U. S. 222 (p. 143, appellees’ brief), in which 
the Supreme Court said (p. 226): 

“By the charter of this corporation, if a dissolu¬ 
tion was decreed, its property passed by operation 
of law to the superintendent of the insurance de¬ 
partment of the State (of Missouri) and he was 
charged with the duty of winding up its affairs. 
Every policyholder and creditor in Louisiana is 
charged with notice of this charter right which all 
interested in the affairs of the corporation can insist 
shall be regarded. The appellees, w’hen they con¬ 
tracted with the Missouri corporation, impliedly 
agreed that if the corporation was dissolved under 
the Missouri lav T s, the superintendent of the insur¬ 
ance department of the State should represent the 
company in ail suits instituted by them affecting the 
winding up of its affairs.” 

The statute of Missouri vested the title to the real and 
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personal property of the dissolved corporation in the 
superintendent of insurance of that state, exactly like the 
statute here vests in the receiver, appointed in a dissolu¬ 
tion suit in the District of Columbia of a domestic corpo¬ 
ration, the title to property of such domestic corporation. 

The opinion rendered in the instant case does not refer 
to any of the foregoing cases, or distinguish the case of 
Relfe v. Bundle, supra, from the instant case. 


6 . 


The Shaw-Walker Receivership supersedes the 
Pinkett Receivership, even if the latter is valid (which 
we deny). Sec. 397, Title 5, 1929 D. C. Code (sec. 
774, 1924 D. C. Code) and the case of Relfe v. Run- 
dle (103 U. S. 222) are not mentioned in the Opinion 
rendered by this Court. 

Tn the opinion of this Court (p. 11) it is said: 

“It is argued that the Shaw-Walker receivership 
supersedes the Pinkett one, even though the lat¬ 
ter be regarded as originally valid. This is done 
apparently on two theories: (1) that the statutory 
provision for appointment of receivers is manda¬ 
tory or (2), if not so, that it vests in the court a 
discretion which when exercised by such an ap¬ 
pointment somehow rises above and displaces any 
previously existing equity receivership .” (Italics 
supplied.) 

“We do not regard the statutory provision (sec. 
417) as mandatory. It is not so in terms. The 
language is permissive. We think it was made 
so designedly. The technical dissolution provided 
for by section 416 might or might not require an 
incidental receivership for liquidation of assets. 
That might be accomplished in other ways prior 
to filing of the petition for dissolution or there 
might be no assets to distribute.” (Italics sup¬ 
plied.) 
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Without attempting to speculate the “other ways” 
referred to in the opinion in order that creditors might 
get relief, we have above pointed out that section 417 
provides specifically for a receiver and/or injunction 
pendente Lite, which was not applied for or passed up¬ 
on by the trial court. In appellees’ brief, we quoted sec. 
397, Title 5, 1929 D. C. Code (same as sec. 774, 1924 D. 
C. Code), which specifically vests the title of the prop¬ 
erty of a corporation in the receiver, in a dissolution 
suit, the language of which section (397) is as follows: 

“Upon his giving surety as aforesaid the re¬ 
ceiver shall be vested with all the estate, real 
or personal, of the corporation for the benefit of 
creditors and stockholders.” 

The last mentioned statute, not mentioned in the 
opinion herein, undoubtedly means that the absolute 
title of such receiver, when appointed, relates back to 
the date of the filing of the dissolution suit. This has 
been pointedly decided by this Court in the case of John¬ 
ston v. Davis (1925), 56 App. D. C. 15, 16, in which, 
among others, particularly, this court cites, approvingly, 
the case of People v. Commercial Insurance Co., 154 
N. Y. 95, 47 N. E. 96S. A similar rule applies in a 
bankruptcy proceeding. If a bankruptcy case is filed 
under the bankruptcy statute within four months from 
the date of the appointment of an equity receiver, the 
title of the bankruptcy trustee, when elected or ap¬ 
pointed, relates back to the date of the filing of the 
bankruptcy petition, and an equity receivership is super¬ 
seded by the higher authority oP the bankruptcy pro¬ 
ceeding. Straton v. New, Trustee, 283 U. S. 318, 320, 321. 

We cited in our brief (pp. 131, 143, 146) the case of 
Relfe v. Rundle, 103 U. S. 222, in which the Supreme 1 
Court of the United States held that the statutory re-* 
ceiver of a life insurance company, incorporated under 
the laws of Missouri, in a dissolution suit in Missouri, 
derived title under a statute substantially like sec. 397,• 
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Title 5, 1929 D. C. Code, to all of the assets of the in-, 
solvent corporation, wherever situated, and that such 
title was paramount to the mere possession or custody of 
an equity receiver previously appointed by a state court 
in Louisiana, where the company was doing business; and 
that the Missouri dissolution proceeding superseded the 
Louisiana receivership. 

Neither section 397, Title 5, 1929 D. C.. Code (same as 
section 774, 1924 D. C. Code) nor the cases of Johnston 
v. Davis (56 App. D. C. 15, 16) or Relfe v. Rundle (103 
U. S. 222), are mentioned in the opinion of this court in 
the instant case. 

We submit that by force of section 397 of the D. C. 
Code, supra, the title to the assets, including choses in ac¬ 
tion, of the corporation is expressly vested in the receiver 
appointed in a dissolution suit, upon his qualification by 
giving bond with surety, and that such statutory re¬ 
ceivership supersedes a mere custodian receivership pre¬ 
viously created in an equity case, even if the equity 
court had jurisdiction to appoint a receiver, because the 
dissolution statutes of the District of Columbia provide 
the exclusive method for the winding up of a domestic 
corporation, regardless of the nature of its objects or 
purposes. See Sterrett v. Second National Bank of 
Cincinnati, 246 Fed. 776 (CCA6), quoted from in ap¬ 
pellees’ brief, pp. 141-2, in distinguishing that case from 
Relfe v. Rundle (103 U. S. 222), and which clearly points 
out that the Supreme Court held in the latter case (as 
well as in Bernheimer v. Converse, 206 U. S. 516, 534, and 
in Converse v. Hamilton, 224 U. S. 243, 256) that the 
receiver appointed was the statutory successor of the cor¬ 
poration for the purpose of winding up its affairs. 

The conflict between the Opinion of this Court in 
the instant case, rendered on January 8, 1940, and the 
decisions of the Supreme Court of the United States 
is pointedly stated by the Circuit Court of Appeals for 
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the Sixth Circuit, in the Sterrett case, supra (246 Fed. 
753, CCA 6) as follows: 

“A mere ‘chancery receiver’ is but an officer of 
the court appointing him, and in the absence of 
some conveyance or statute vesting in him title to 
the debtor’s property he cannot sue in the courts 
of a foreign jurisdiction upon its recovery upon 
the mere order of the appointing court or by 
virtue alone of his appointment as receiver; and 
in the absence of actual conveyance, the question 
whether the receiver has title is governed bg the 
statute of the state bg irhose court the appointment 
was made. * * *” 

At page 757, the court said (quoted in our brief, p. 141): 

“The instant case is readily distinguishable from 
cases relied upon by the plaintiff. In Relfe v. 
Rundle , 103 U. S. 222, 26 L. Ed. 337, ‘the temporary 
agent and receiver of the insurance company (p. 
223 of 103 U. S.) was held “to be the statutory suc¬ 
cessor of the corporation for the purpose of 
winding up its affairs.” ’ In Bernheimer v. Con¬ 
verse, supra, 206 U. S. 516, 534, and in Converse 
v. Hamilton , supra, (224 l T . S. 243, 256) it was held 
under the Minnesota statute, as interpreted by the 
Supreme Court of that state, as well as bg the Su¬ 
preme Court of the United States , the receiver is 
not the ordinary chancery receiver or the arm of 
the court appointing him , RUT A QUASI AS¬ 
SIGNEE, AND AS A REPRESENTATIVE OF 
THE CREDITORS. And see Courtney v. Cros- 
ton, CCA6, 239 Fed. 247, 249, 152, C. C. A. 235.” 

In Wilmer v. Atlantic & Richmond Airline Co., 2 Woods 
426, Fed. Cas. No. 17,776 (appellees’ brief, pp. 139-140) 
in which Justice Woods (quoted in appellees’ brief, p. 
140) said: 

“Nor can the seizure and possession of property 
of a corporation through a receiver appointed in a 
proceeding by a stockholder or creditor preclude the 
court having cognizance of a proceeding by a state 
to dissolve and wind up the affairs of a corporation 
from appointing a receiver and taking possession of 
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the property of the defendant, and this both because 
of hiyher right, and the fact that the objects of the 
suits are not the same.” 

Citing federal and state cases. 

The Opinion of this Court rendered herein leaves un¬ 
touched the present status of the dissolution proceeding 
of the appellees, if the Opinion stands. 

When the defendant corporation became insolvent its 
business was brought legally to an absolute end, and its 
creditors are entitled to share its assets, and its affairs 
should be wound up in the way prescribed by law. The 
dissolution statutes, pursuant to which the instant pro¬ 
ceeding was filed, furnish the exclusive method for wind¬ 
ing up the affairs of the domestic defendant corporation, 
and, when invoked, this proceeding necessarily rose above 
and displaced any proceeding not based upon an express 
statute. 

The Opinion of this Court (p. 3) concedes that the 
appellees 7 bill “complied in all respects with section 
416,’ 7 and notwithstanding the fact that counsel for the 
receivers herein admitted at the final hearing in the court 
below that appellees were entitled to a decree of dissolu¬ 
tion of the defendant corporation, yet by the opinion of 
this court, the appellees, apparently, are denied the relief 
provided by section 419, Title 5, of the Code. 

The local dissolution statute provides, among other 
things that involuntary dissolution may be had of a do¬ 
mestic corporation when it has remained insolvent for a 
year, or has neglected or refused for that period to pay 
and discharge its notes or other evidences of debt, or has 
for that period suspended its ordinary lawful business. 

Clark and Bryan were appointed permanent receivers 
of the defendant corporation on February 29, 1932, and 
flic instant dissolution statutory proceeding was filed on 
May 12, 1933. This Court, in its Opinion (p. 6, foot¬ 
note (i), comments that this dissolution suit was calen- 
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dared for hearing on February 20, 1935, and that the 
cause was not heard until December 10, 1937. The usual 
dilatory motions were made by counsel for the receivers, 
first, to dismiss, which was overruled, and second, the 
unusual motion to consolidate this proceeding with the 
Pinkett case, which had already gone to final decree on 
February 29, 1932, but, of course, that motion was over¬ 
ruled. 

We submit that the appellees, plaintiffs below, could 
not control the date of the final hearing of the cause, 
although counsel for the appellees, endeavored unsuccess¬ 
fully to have this cause brought on for final hearing. 

Counsel for the appellees never at any time indulged 
the hope that the defendant corporation could be saved 
after the ex parte order of the court below, dated April 
8, 1932, authorizing and directing Receivers Clark and 
Bryan in the Pinkett case to inaugurate and set up their 
illegal modified insurance program, under w T hich order 
said Receivers used the assets of the insolvent corpora¬ 
tion, which belonged to the creditors of the defendant 
corporation, in furthering the conduct of a hopelessly in¬ 
solvent life insurance company, particularly without any 
capital and surplus, all of which was in express violation 
of the charter of the company, in defiance of the provi¬ 
sions of the District of Columbia Insurance Code, as well 
as in disregard of authoritative decisions. See Title 5, 
sections 171, 172, 173, 174, 177, 178, 179, 187, D. C. Code 
(1929), all of which are referred to in our original and 
reply briefs, filed herein; Carr v. Hamilton, 129 U. S. 
252, 253, 256; Lovell v. St. Louis Mutual Life Ins. Co., 
Ill U. S. 264, 269; and National Surety Co. v. Coriell, 
2S9 U. S. 426, in which the court held; 

“It is improper for the district court in a re¬ 
ceivership case to pass upon the wisdom and fair¬ 
ness of a plan of reorganization and the rights of 
non-assenting creditors, without definite, detailed 
and authentic information. Held that a decree of 
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approval, made without any trustworthy appraisal 
of assets, or account showing the result of recent 
operations of the business; without an accurate 
determination of the number of creditors, the 
amounts of their respective claims, and the extent 
to which collateral given or payments made to 
some of them might be deemed preferences, must 
be reversed.’’ 

“The error of the District Court in not requir¬ 
ing such relevant information before approving a 
plan of reorganization over objections of dissent¬ 
ing creditors, is not cured by a direction from the 
Circuit Court of Appeals a year later, declaring 
those creditors entitled to an aliquot share of 
what, it may be estimated, the property would 
have brought at public sale, and allowing them re¬ 
covery accordingly if assets to satisfy their claims 
are then available.” 

The order of April 8, 1932, above referred to (R. pp. 
275-277) was an ex parte proceeding. 

See petition of Receivers Clark and Bryan upon which 
the said order was passed (R. pp. 270-275), setting forth 
their lack of information respecting the financial condi¬ 
tion of the defendant corporation. 

We submit that the case of Relfe v. RuncUe (103 U. S.) 
is controlling. Curran v. The State of Arkansas (15 
Howard 304), cited in our brief (p. 131), held that on 
the dissolution of a corporation, its effects are a trust 
fund for the payment of its creditors, who may follow 
them into the hands of anyone , not a bona fide creditor 
or purchaser without notice, and a state law, wdiich de¬ 
prives creditors of this right, and appropriates the prop¬ 
erty to other uses, impairs the obligation of their con¬ 
tracts, and is invalid. 

Neither the assignee of an insolvent debtor under a 
voluntary deed of assignment, nor the creditors whom 
he represents, insofar as he may be said to represent 
them, are purchasers for a valuable consideration, with¬ 
out notice. Colbert v. Baetjer, 4 App. D. C. 416, 425. 
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The mere possession of Clark and Bryan of assets of 
the defendant corporation must yield to the paramount 
title of a receiver appointed in a dissolution suit because 
Congress, by its enactment of the dissolution statute, 
has so provided. 

The filing of the Shaw-Walker statutory dissolution 
proceeding on May 12, 1933—1 year, 2 months and 13 
days after the appointment of Clark and Bryan (on Feb¬ 
ruary 29, 1932) as permanent receivers of the defendant 
took precedence over and superseded the Pinkett suit 
by reason of the intent, object and spirit of the dissolu¬ 
tion statute. 


7 . 


The Equity Court had no jurisdiction to entertain 

the Pinkett suit. 

The appellees, in their brief (p. 148 et seq.), contended 
that the equity court had no jurisdiction of the subject- 
matter of Pinkett’s bill and to grant the relief therein 
prayed. Stripped of unnecessary verbiage set forth in his 
bill, it is clear that the object of the bill, which Pinkett al¬ 
leges therein was filed in his own behalf, prays for a re¬ 
ceiver, temporary and permanent, to operate, manage and 
control a life insurance company, in the District of Colum¬ 
bia, which was hopelessly insolvent, with its capital stock 
entirely wiped out and its assets insufficient to meet its 
legal reserve requirements (see answer of defendant, R. 
150-153). 

It is our contention that under the provisions of the 
statutes comprising the Insurance Code of the District 
of Columbia, it is in direct violation of law to do that, 
section 174, Title 5, 1929 D. C. Code (sec. 048, 1924 D. C. 
Code) provides that: 

“All life and fire insurance companies or asso- 
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eiations licensed to do business in said District 
shall be required to maintain a reinsurance reserve 
fund; and whenever any such company or associ¬ 
ation not excepted from the operations hereof shall 
become insolvent or impaired to the extent of 
twenty-five per centum of its capital stock it shall 
be the duty of the Superintendent to suspend its 
license; and unless such impairment or insolvency 
shall be made good within sixty days thereafter, 
it shall be the duty of the Superintendent of Insur¬ 
ance to revoke its license to do business in the 
District 

The section provides for criminal prosecution against 
one operating an insurance business in insolvency and for 
civil liabilities. 

The insurance company itself could not, of course, law¬ 
fully operate its business. 

The question is could a court of equity entertain Pink- 
ett’s bill, and ignore the prohibitory statutes, above men¬ 
tioned, by appointing receivers to violate the law? 

By sections 171-215, both inclusive, Title 5, 1929 D. C. 
Code, Congress placed exclusive jurisdiction in the Super¬ 
intendent of Insurance of the District of Columbia to 
supervise and regulate the operation of all types of in¬ 
surance company or associations of this District. In 
Richards r. Grifjer, 39 App. D. C. 278, 284, 285 (cited in 
Appellees’ brief, p. 166, analyzed in their reply brief, 
filed in this Court) this Court held that exclusive juris¬ 
diction over the granting of licenses to sell intoxicating 
liquors in this District having been conferred by Con¬ 
gress upon the excise board of the District, the Supreme 
Court of the District of Columbia was without jurisdiction 
to issue an order authorizing and directing executors 
to continue a retail liquor business and the order of the 
court was void because the executors had no liquor li¬ 
cense. 

If the court had no jurisdiction to override the statutes 
regulating the operation of insurance companies in this 
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District and especially one that was hopelessly insolvent, 
its order authorizing receivers Clark and Bryan to oper¬ 
ate the business anyway, its order was void, and can be 
attacked, we submit, either in the Pinkett case, or col¬ 
laterally. 


8 . 


If the Court had jurisdiction in the Pinkett case it 

was lost. 

In the Opinion of this Court, p. 11, it is said: 

“Plaintiffs have suggested, but have not argued 
seriously that the court lost jurisdiction in the 
Pinkett case through its allegedly improper orders. 
That issue was not raised below except by innuendo 
and no authority is cited to sustain the position 
here.” 

The bill of appellees for dissolution of defendant al- 
legees that the court had no jurisdiction of the subject- 
matter in the Pinkett case to appoint temporary or 
permanent receivers to operate, manage and control the 
insolvent insurance business of the defendant corpora¬ 
tion, and sets forth the substance of Pinkett’s case. 

The orders in excess of the jurisdiction of the court, 
entered in the Pinkett case are attacked in our brief (pp. 
147-148; 129-131; 146-147). 

In our brief (p. 166) we cited the case of Richards v. 
Geiger, 39 App. D. C. 279-2S4, and stressed it earnestly 
and seriously at the oral argument before this Court, and 
we also dealt with it in detail in our reply brief herein, 
in support of the proposition that if the court ever had 
jurisdiction in the Pinkett case, the same was lost. We 
also cited the case of Rapeer v. Colpoys, 66 App. D. C. 218 
(page 166 of appellees* brief), holding that even if a 
court has jurisdiction of the parties and the subject-mat¬ 
ter and makes a decree which transcends a limitation 
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upon the court’s fundamental power the decree is void. 
These cases are not referred to in the Opinion herein. 

Opposing counsel have never cited a case upholding 
the jurisdiction of the Court to enter in the Pinkett case 
either the decree dated September 24, 1931, authorizing 
and directing the temporary receiver to carry on and con¬ 
duct the life insurance business of the insolvent defend¬ 
ant corporation as a going concern (without any limita¬ 
tion whatsoever) (R. 149-150), including the extraordinary 
power in the temporary receiver “as soon as may be to 
report to the court with respect to the condition of said 
corporation and the practicability of rehabilitating and 
restoring it to a safe and sound condition ” (R. 150). 
Pinkett was not so optimistic or hopeful that he would 
be able to get such relief by his bill. He did not even 
pray for it in his bill. 

However on final hearing of the Pinkett case, the above 
grave error committed by the trial court in the decree 
appointing the temporary receiver was overruled by 
Justice O’Donoghue, who decided, among other things, 
as follows: 

“It is not the duty of a receiver to either re¬ 
habilitate a company, nor to reorganize a company, 
nor in the case of an insurance company to mutua¬ 
lize it. The receiver is to continue the operation 
of the company, in statu quo as far as possible, 
pending the outcome of the litigation.” (Opinion, 
Justice O’Donoghue, R. 155.) 

Notwithstanding the above positive ruling of Justice 
O’Donoghue, Receivers Clark and Bryan, on April 8, 
1932, in their petition (R. 270-275) informed the Court, 
among other tilings, that in order to provide information 
needed to effect the rehabilitation , reorganization or dis¬ 
solution of the defendant corporation it was necessary 
for the Court to authorize and direct them, among other 
things, to permit the Receivers to pay proper death 
claims on the modified contracts; to allow the Receivers 
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to revive and Iceep in force , as modified, all insurance 
contracts in force on September 9, 1931 (Pinkett’s bill 
was filed September 10, 1931), and to make all such 
modified contracts participating insurance with right to 
policyholders to share in the surplus earnings of such 
contracts. Order of Court (R. 275-277), was entered, 
ex parte , on April S, 1932, granting the prayer of the 
petition of Receivers Clark and Bryan. 

The defendant corporation was a stock company and 
the necessary effect of the court’s order (of April 8, 
1932) was to empower its Receivers not only to rehabili¬ 
tate and reorganize the defendant corporation, but also 
to change it from a stock company to a mutual company, 
which, of course, overrules his own previous decision in 
the Pinkett case, the rulings in the Pinkett case were 
not only haphazard but were zigzag. 

Opposing counsel have never cited a case upholding the 
decree of April 8, 1932, authorizing and directing Re¬ 
ceivers Clark and Bryan (in an ex parte proceeding, see 
National Surety Co. v. Coriell, supra, 289 U. S. 426, and 
International Insurance Co. v. Sherman, supra , 262 U. S. 
346) to set up and carry on their insolvent life insurance 
business in receivership for seventeen long months, col¬ 
lecting over One Million Dollars ($1,000,000) on new con¬ 
tracts of insurance, which were finally abrogated by order 
of the Court, and said Receivers are now* without funds 
to refund any of the premium-payments, and they have 
practically nothing for general creditors. 

If Clark and Bryan continue to serve as Receivers, and 
if in the plentitude of time the Pinkett case should ever- 
come to an end, a new comptometer will have to be in¬ 
vented to calculate the decimal point to find the dividend, 
il any, for creditors on their claims, and a strong magni¬ 
fying glass will be required to discern it. Nevertheless, 
Clark and Bryan made written representations to the 
public that their modified insurance business was solvent, 
actuarially sound, with a sizable surplus, and that the 
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business was being operated and conducted under the 
direct supervision of the Supreme Court of the District 
of Columbia. 

We cited the case of International Insurance Company 
v. Sherman, 262 U. S. 346 (appellees’ brief, p. 124), in 
support of the proposition that the decree of April 8, 
1932, entered in the Pinkett case, an ex parte proceeding, 
•was in excess of the jurisdiction of the Court, and is 
therefore, void. We also cited Richards v. Geiger, and 
Rapeer v. Colpoys, supra, to the same point. None of 
these cases is mentioned in the Opinion rendered in the 
instant case. 

In the Opinion of this Court (p. 5) it is held: 

“Clearly, the Pinkett bill as amended does not 
comply with the requirements of sec. 416 or of any 
of the other statutory procedures.” (Italic sup¬ 
plied.) 

But, on final hearing of the Pinkett case, the trial 
judge, Justice O’Donoghue ruled (R. 154): 

“A receivership is not an ultimate remedy of 
equity. It is merely an ancillary remedy. There 
must be some ground for coming into equity other 
than just the mere receivership; otherwise the pro¬ 
ceedings would fail. The only ground set forth 
specifically in this bill is dissolution, and they (sic) 
pray for such other relief as the court of equity 
may grant. The court has already appointed a re¬ 
ceiver pendente Hie. This court is going to con¬ 
tinue the receivership and is going to appoint a 
co-receiver with the present receiver. * * * The 
receiver is to continue the operation of the com* 
pany in statu quo as far as possible, pending the 
outcome of the litigation.” * * * The court could, 
at this time, let this company be dissolved and the 
assets distributed to the various parties in interest 
as their various interests may appear, but the 
court is not going to do that, * * * (R. 156). 

It clearly appears, we think, that the definite theory 
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upon which Justice O’Donoghue entered a final decree 
appointing Clark and Bryan receivers was that he held 
that Pinkett’s bill was one for the dissolution of the de¬ 
fendant corporation within the meaning of the Code of 
this District relative to the dissolution of domestic cor¬ 
porations, but we now learn that this ruling was a funda¬ 
mental error. 

Pinkett could not maintain “a bill for conservation,” 
because there is no statute in this District investing the 
court with jurisdiction to entertain such a bill. If, how¬ 
ever, such jurisdiction exists, which we deny, then every 
insolvent may file a bill in equity, regardless of the rights 
of his creditors, and obtain a receiver to operate, man¬ 
age and control his insolvent business affairs so that he 
may be relieved of his troubles incident to the operation 
of his own insolvent business. 

But it is to be remarked that Congress had declared 
a public policy for this District so far as life insurance 
companies are concerned by the enactment of the Insur¬ 
ance Code which, among other things, prohibited the op¬ 
eration of a life insurance business in insolvency, and 
made it a criminal offense for one to carry on, or to aid 
or abet in the carrying on of an insolvent life insurance 
business in this District; and that Code also made it the 
duty of the commissioners of the District to bring suit 
to recover twenty dollars for every day such insolvent 
business is conducted. 

This Court, in its Opinion, page 10, says: 

“Normal operation might have been criminal. 
The statutory ‘remedies’ (secs. 391 and 416) were 
inappropriate and inadequate.” 

In view of the statutes included in the Insurance Code, 
counsel for appellees have no doubt that normal opera¬ 
tion by the defendant corporation of its business, in in¬ 
solvency, would have been criminal. We are equally con¬ 
vinced, as we have always maintained, in the court below 
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and in this Court, that a court of equity could not prop¬ 
erly assume jurisdiction of a bill, the real avowed and 
bold purpose of which was to carry on an insolvent life 
insurance company in violation of law, and thus hold the 
creditors of the company at bay. In Michigan v. Michigan 
Trust Co., 286 U. S. 334, the Supreme Court of the United 
States said: 

“This court has had occasion to point out the 
abuses that can arise from friendly receiverships 
forestalling the normal process of administration 
in bankruptcy and enabling a tottering business to 
continue while creditors are held at bay, citing 
Harbin v. Brundage, 276 U. S. 36, 52, 54. ’ ’ 


9. 


This Court in its Opinion holds that the Bill for 
Dissolution of defendant corporation complies in all 
respects with sec. 416, Title 5, 1929 D. C. Code, and 
counsel for Receivers Clark and Bryan having con¬ 
ceded on final hearing that Appellees were entitled to 
Decree for Dissolution, we contend that it was not ar¬ 
bitrary for trial judge to appoint a Receiver in instant 
case. 

This Court, in its Opinion, page 12, says: 

“Normally the exercise of the trial court’s dis¬ 
cretion will not be disturbed on appeal. But it is 
judicial, not arbitrary. It become arbitrary if ex¬ 
ercised for an erroneous reason.” 

This Court cites in support the case of Cissell v. Cis- 
■sell, 61 App. D. C. 271, a suit by a wife against her hus¬ 
band for separate maintenance. The bill w’as dismissed 
by the trial court on the ground that the bill failed to 
state a case. In reversing, this Court said: 

“But in this case the question before this court 
at this time is not how the judicial discretion of 
the trial court was exercised in respect of allow- 




ances, but whether the bill of complaint states a 
cause of action for maintenance under the statute. 
We are of opinion that it does, and, consequently, 
that the order appealed from must be reversed. ” 

The other case cited in the Opinion is Pedersen v. Ped¬ 
erson, decided August 14, 1939, reported in 67 W. L. R. 
875 (No. 7318), in which this Court held that the trial 
court was arbitrary in not awarding to the wife main¬ 
tenance, pendente lite. 

In the Cissell case, supra, as we read it, this Court 
held that the plaintiff having stated a case under the 
statute it was arbitrary on the part of the trial court in 
refusing her relief prescribed by the statute. In the in¬ 
stant case, this Court concedes, in its Opinion, that the 
appellees’ bill complied in all respects with section 416, 
Title 5, of the Code, but this Court concludes, erroneous¬ 
ly, we respectfully submit, that the action of Justice 
Gordon in appointing a receiver was arbitrary, notwith¬ 
standing the fact that counsel for Receivers Clark and 
Bryan admitted in open court on final hearing that the 
appellees, plaintiffs below, were entitled to a decree of 
dissolution. 

it is our contention, on this Record, that appellees hav¬ 
ing stated a cause of action under the statute, fortified 
by the stipulation between the parties which admitted 
the essential allegations of the bill, it would have been 
arbitrary if the trial court had refused to appoint a re¬ 
ceiver. It seems to us that the Cissell ease supports the 
contention of the appellees. We submit that the same 
thing may be said in regard to the principle announced 
in the Pedersen case, supra. In each of those cases, the 
point was, as we understand it, that it was the failure 
of the trial court to grant the plaintiff relief when a case 
was made out. 

In this connection, we refer to the finding of facts of 
the trial court (R. 118-129), in which, among others, 
attention is invited to Finding No. 17, reciting the with- 
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drawal by Receivers Clark and Bryan of certain bonds 
aggregating, face value, $100,000, which were on deposit 
with the commissioners of the District of Columbia 
under a trust agreement, dated December 14, 1925 (over 
six years prior to the filing of Pinkett’s bill) for the 
express benefit of those insured with the defendant cor¬ 
poration, and the conversion of said bonds into money 
said Receivers, under ex parte court orders, and the di¬ 
version and appropriation by said Receivers Clark and 
Byran of said money to the payment of counsel fees and 
Receivers ’ fees. Such procedure violated the trust agree¬ 
ment. In lie American Casualty Insurance Co., 82 Md. 
535, In the Matter of the Guardian Mutual Life In¬ 
surance Co., 13 Hun 115, Chapman v . Ruggles, 59 N. Y. 
163, Betts v. Conn. Life Ins. Co., 78 Conn. 442, Real Es¬ 
tate Trust Co. v. New England Loan & Trust Co., 93 
Fed. 701. The Home Provident Safety Fund Assoc, of 
N. Y., 129 N. Y. 288 (cited in our brief, pp. 146-7), no 
one of these cases is referred to in the Opinion of the 
•Court herein. 

The trial court also had before it the order entered 
on December 21, 1931 (R. 227-8), by the terms of which 
the temporary receiver, in ex parte proceeding, was au¬ 
thorized and directed to remove from the jurisdiction of 
this court and surrender to a hostile receivership in 
Atlanta, Ga., of the del'endant corporation, assets, face 
value, in excess of Two hundred thousand Dollars ($200,- 
000), being notes secured by mortgages on various par¬ 
cels of real estate, and merely accept the receipt of an¬ 
cillary receivers for the same, which said receipt is all 
the creditors in the home jurisdiction of the defendant 
corporation have to look forward to. 

The trial court had before it the record and proceedings 
in the Pinkett case, which, among other things, disclosed 
the fact that Receivers Clark and Brvan, under the 
order of Court, dated April 8, 1932, had collected over 
•One Million Dollars ($1,000,000) in premiums from their 
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policy-holders growing out of the modified insurance busi¬ 
ness, and from other sources, all of which had been dis¬ 
sipated by the Clark-Bryan receivership; that Receivers 
Clark and Bryan had permitted valuable, income pro¬ 
ducing real estate, located in the District of Columbia, 
to be sold under foreclosure for non-payment of interest 
on first mortgages and taxes, and at the same time in¬ 
vesting more than a $250,000 in real estate and real es¬ 
tate mortgages in the State of Georgia. 

It is the humble opinion of counsel for the appellees, 
based upon the record in this case, that Justice Gordon 
must have concluded that the Clark-Bryan receivership 
was sui-generis , and presented a dark picture in the ad¬ 
ministration by receivers of trust funds and assets be¬ 
longing to creditors. Our opinion is strengthened by the 
remark of Justice Gordon, in the course of the final 
hearing of this case (R. p. 97) as follows: 

“The Court. You should have been before the 
District Attorney and the grand jury eighteen 
months ago, if that is true.” * * * 

Receivers Clark and Bryan have never made any ex¬ 
planation of or offered any defense to the foregoing 
charges. 

Justice Gordon probably had in mind the decision of 
this Court in the case of O’Connor v. Rhodes, G5 App. D. 
C. 23 (affirmed 297 U. S. 383), in which this Court 
said: 

“And appellee says that this is even more the 
case when the Comptroller himself is charged with 
being an original party to an alleged unlawful con¬ 
tract. We think this must be true, and further 
that where the bill alleges by a statement of ap¬ 
propriate and convincing facts, that demand on the 
Comptroller would be futile, demand in such case 
is unnecessary. Here, as we have seen, it is al¬ 
leged that the Comptroller lias caused a sum of 
money to his official credit to be paid back to him¬ 
self as Comptroller. To demand that he bring 
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suit for its recovery is equivalent of a demand that 
he sue himself. Certainlv it will not be claimed, in 
the circumstances, he would be a proper person 
to conduct the suit; and this being true, the right 
of a creditor to sue in his own name ought not 
be questioned. This is even more apparent when it 
is recognized that here, as is shown by the plead¬ 
ings, the Comptroller, receiver, and the bank are 
hostile to the claims asserted by the plaintiff in 
the suit, and are contending not alone against the 
creditor’s right to sue, but as well against the 
validity of his claims. To say that in every case 
the rule of exclusive power in the receiver is posi¬ 
tive and admits of no exception, would be to 
sacrifice substantial rights to matters of form. 
This is not a purpose for which courts are con¬ 
stituted. See Brinckerhoff v. Bostivick, 88 N. Y. 
52-59.” 

In view of the maladministration of the trust estate 
by the Clark-Brvan receivership, as disclosed by the rec¬ 
ord and proceedings in the Pinkett case, it is the humble 
but sincere opinion of the undersigned counsel that 
Justice Gordon, in the exercise of the jurisdiction vested 
in him, after an arduous reflection and mature delibera¬ 
tion of this case, was courageous in entering the decree 
in this cause, and we respectfully submit that his ac¬ 
tion was not arbitrary, but was strictly in the line of his 
judicial duty, particularly in view of that part of the 
Opinion of this Court, set forth under Section IV, pages 
15-16. 

Movants respectfully ask that a rehearing and reargu¬ 
ment be allowed before the chief justice and the five as¬ 
sociate justices of this court. 

In the event this Court shall grant our motion for a 
rehearing and reargument of this case, we earnestly ask 
the Court to allow the same before the Chief Justice and 
the five Associate Justices of this Court. In this con¬ 
nection, we remind the Court that prior to the oral argu¬ 
ment of this cause, we made a similar motion, but the 
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same was denied by order entered herein. We respect¬ 
fully submit that in view of the importance of this case 
that the instant motion for rehearing and reargument 
be granted. 


If however, this Court overrules our motion, we ask 
that the mandate be stayed pursuant to Rule XXIV, 
pending an application to be made by appellees for al¬ 
lowance of writ of certiorari by the Supreme Court of 
the United States. * 

itvspectl'ullv,.submitted,* 

LEVI H. DAVID, 

Bond Building. 

■ / . a 

• ' . *•. v ROBERT H. McXEILL, 

1627 K Street, X. W., 
Washington, D. C. 


Attorneys for said Movants. 


Service of a copy of the foregoing Motion for rehear¬ 
ing and reargument, delivery of a copy thereof having 
been made to each of the undersigned counsel, on this 
2-^— dav of January, 1940. 
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